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ACTION 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

Purpose 

SAMUEL' BE/l:GER 
BRUCE REED 
JOHN HILLEY 

Legislative Options on Immigration Law 

To adopt a legislative strate·gy to address some of the harshest 
provisions of the immigration law. 

Background 

The Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (IIRIRA) severely restricts .the availability of 
suspension of deportation in three ways: 

(1) it extends the length of time immigrants must have resided in 
the U.S. to be eligible for suspension from seven to ten years 
and requires a greater showing of hardship. These rules apply to 
persons placed in removal proceedings after April 1, 1997; 

(2) it sets a 4,000 annual cap on the total number of suspensions 
that can be granted, regardless of the number of individuals 
found eligible for suspension. Previously, there was no cei"ling;' 

(3) it requires immigrants to meet the 7 (now 10) year residency 
prong before being placed in removal proceedings. (Prior to the 
IIRIRA, time would accrue throughout the course of proceedings.) 

[
This "stop-time" rUle applies retroactively to indiViduals who 
were placed in proceedings prior to April 1, 1997. 

The combination of these changes will dramatically reduce the 
number of immigrants currently in the U.S. who will be eligible 
for suspension. During your trip to Central American, you stated 
that you would work with Congress to seek to alleviate the 
harshest consequences of the law. 

cc: Vice President 
Chief of Staff 
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Persons Affected by the Law 

While the suspension provisions of the IIRlRA will affect all 
nationalities, its consequences will be most acutely felt by the 
large number of Central Americans who entered the U.S. illegally 
in the mid/late 1980s in response to civil war and large-scale 
political persecution. 

Nicaraguans: ApprOXimately 40,000 Nicaraguans currently are in 
deportation proceedings. The Reagan Administration protected 
most of them from deportation during the pendency of a special 
DoJ review of their asylum applications. That program ended in 
June 1995 and the last available form of relief for Nicaraguans 
is to apply for suspension of deportation. Because of the way 
their cases were handled,' Nicaraguans will be most severely 
affected by the retroactive application of the "stop-time- rule. 

Guatemalans and Salvadorans: As a result of a settlement in a 
major class action lawsuit (known as ABC) that was reached in 
1991, Salvadoran and Guatemalan asylum-seekers who carne to the 
U.S. in the 19805 were protected from deportation until their 
asylum claims could be decided under special adjudication 
procedures. Congress and the Executive branch also protected 
Salvadorans from deportation through various programs that 
expired in 1994. The ABC class is comprised of roughly 190,000 
Salvadorans and 50,000 Guatemalans. . 

Because INS only fully put in place .its special asylum procedures 
on April 7, 1997, and because ABC members did not press for rapid 
asylum hearings (believing that they were accruing time for 
purposes of suspension), a vast majority of them still have 
pending asylum applications and have yet to seek suspension of 
deportation. As a result, and barring a legislative change, they 
will be subject to the IIRlRA's stricter rules. 

In sho~t, absent legis~ative fixes, approximately 280,000 Centra~ 
Americans may eventually be subject to deportation. This could 
lead to serious disruptions to families in the U.S. and threaten 
the stability of Central American nations that rely heavily on 
remittances from immigrants and whose labor markets could not 
absorb a large number of returnees. 

Congressional Sentiment 

The legal modifications appear to have been motivated by the 
feeling that suspension was granted too generously -- by 1996, 
immigration judges Were granting it to roughly 75% of applicants. 
In addition, some in Congress wanted to eliminate the possibility 
of an amnesty-like program for Central Americans. At the same 
time, it is likely that many Members were not aware of the full 
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impact of these changes, particularly on long-standing de facto 
residents such as the ABC members. 

Legislative strategy Options 

Option 1: Lift Cap for Cases in Proceedings Prior to April 1. 

This option would affect between 19,000 to 38,000 individua~s who 
wou~d be granted suspension absent the cap. However,. it would 
not address the core concerns of the immigrant community or of 
Central American governments because it would not assist about 
215,000 ABC members not in proceedings as of April 1 (and 
therefore affected by the cap and the new suspension rules), nor 
would it help the 40,000 Nicaraguans affected by retroactive 
application of the "stop-time" rule. This is the most modest 
option which DoJ already is discussing with Members of Congress. 
In the meantime, DoJ has put a hold until September 30 on 
deportations of people who would have qualified but for the cap. 

Option 2: Lift Cap for Cases in Proceedings Prior to April 1 and 
Reverse Retroactive Application of the "stop-Time" Rule. 

This option would benefit between 38,000 and 76,000 individua~s -
- essentially those helped by option 1 plus Nicaraguans affected 
by retroactive application of the "stop-time" rule. It could be 
justified as a fair transitional measure as the Administration 
moves toward full implementation of the law. However, it would 
be critici~ed from both sides: it would not help approximately 
215,000 ABC class members not in proceedings as of April 1, and 
is likely to be strongly opposed by the principal congressional 
backers of the IIRIRA. Absent high-level White House efforts, 
proposing this could undermine our chances on option 1. 

Option 3: Lift Cap for ABC Members and Individuals in Proceedings 
Prior to April 1; Reverse Retroactive Application of the "Stop
Time" Rule for Cases in Proceedings Prior to April 1; and Apply 
pre-April 1 Suspension Standards to ABC Members. 

This is the broadest option and is expected to benefit rough~y 
119,000 individuals -- those covered by option 2 plus ABC members 
who would have qualified had there been no change in the law. 
This is the only option that addresses the bulk of the central 
Americans' and immigrant community's concerns. Special treatment 
of ABC class members can be justified by their unique 
circumstances, which includes their long presence in the u.s. 
under temporary legal status and the fact that their asylum cases 
were delayed while INS put in place special asylum procedures 
as a result of which they are being barred from suspension 
because of legislation passed 6 years after the settlement 
agreement with DoJ. The Administration also could point out that 
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these are transitional measures, and that full implementation of 
the immigration law will soon follow. 

However, this option is likely to generate strong opposition from 
Members of Congress who will liken it to an amnesty and question 
the Administration's resolve to seriously enforce the immigration 
law. Moreover, it might be criticized for singling out for 
special treatment Salvadorans and Guatemalans. Absent high-level 
White HOUse intervention along the lines of the final days of 
debate on the 1996 bill, even proposing this option could 
jeopardize the chances of options 1 or 2. 

Related Issues 

Two additional issues need to be resolved based on your decision 
on the foregoing options: 

Issue #1: Whether to temporarily stop deporting individuals who 
would qualify for suspension under the option you select. 

This would avoid the deportation of immigrants who may otherwise 
qualify were we to reach agreement with Congress. At the same 
time, the hold would not prejudge the outcome of our negotiations 
with Congress as deportations could resume if and when necessary, 
However, this will be criticized by some Members of Congress. 

Issue #2: Whether to agree, in neqotiations with the Congress, to 
offset any increase in the number of sUspension grants with a 
reduction in legal immigration numbers. 

While not our preferred option, some Members of Congress might 
condition their agreement on an offset. With roughly 900,000 
legal immigrants admitted per year, even the most generous option 
(#3) would entail reducing that number by only slightly over 10% 
or, if spread over several years, a fraction thereof. 

However, any such option could be seen to conflict with the 
Administration's principle of favoring legal immigrants over 
those without legal status. In addition, several Members -
including Senator Abraham -- strongly oppose an offset, which 
they fear might re-open debate on other legal immigration issues. 

RECOMMENDATION 
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DISCUSSION MEMORANDUM 

Background 

The Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (IIRlRA) severely restricts the availability of 
suspension of deportation in three ways: 

(1) it extends the length of time immigrants must have resided in 
the U.S. to be eligible for suspension from seven to ten years 
and requires a greater showing of hardship. These rules apply to 
persons placed in removal proceedings after April 1, 1997; 

(2) it sets a 4,000 annual cap on the total number of 5uspensions 
that can be granted, regardless of the number of individuals 
found eligible for suspension. previou5ly, there was no ceiling; 

(3) it require5 immigrants to meet the 7 (now 10) year residency 
prong before being placed in removal proceeding5. (Prior to the 
IIRIRA, time would accrue throughout the cour5e of proceedings.) 
This "stop-time" rule applie5 retroactively to individuals who 
were placed in proceedings prior to April 1, 1997. 

The combination of these changes will dramatically reduce the 
number of immigrants currently in the u.s. who will be eligible 
for suspension. During the President'5 trip to Central America, 
he stated that he would work with Congres5 to 5eek to alleviate 
the har5hest consequences of the law. 

Persons Affected by the Law 

While the 5uspension provision5 of the IIRIRA will affect all 
nationalities, its consequences will be most acutely felt by the 
large number of Central Americans who entered the u.s. illegally 
in the mid/late 198015 in re5pon5e to civil war and large-scale 
political persecution. . 

Nicaraguans: Approximately 40,000 Nicaraguan5 currently are in 
deportation proceeding5. The Reagan Administration protected 
most of them from deportation during the pendency of a 5pecial 
DoJ review of their asylum applications. That program ended in 
June 1995 and the last available form of relief for Nicaraguan5 
is to apply for sU5pen5ion of deportation. Becau5e of the way 
their case5 were handled, Nicaraguan5 will be most severely 
affected by the retroactive application of the "5top-time" rule. 

Guatemalan5 and Salvadorans: A5 a result of a 1991 5ettlement in 
a major class action law5uit (known as ABC), Salvadoran and 
Guatemalan asylum-5eeker5 who came to the U.S. in the 19805 were 
protected from deportation until their asylum claims could be 

cc: Vice Pre5ident 
Chief of Staff 
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decided under special adjudication procedures. Congress and the 
Executive branch also protected Salvadorans from deportation 
through various programs that expired in 1994. The ABC class is 
comprised of roughly 190,000 Salvadorans and 50,000 Guatemalans. 

Because INS only fully put in place its special asylum procedures 
on April 7, 1997, and because ABC members did not press for rapid 
asylum hearings (believing that they were accruing time for 
purposes of suspension), a number of them still have pending 
asylum applications and have yet to seek suspension of 
deportation. As a result, and barring a legislative change, they 
will be sUbject to the IIRlRA's stricter rUles. Others were 
placed in proceedings before the accrual of seven years, and 
therefore will be barred by the "stop-time" rule. 

In short, absent legislative f~es, approximately 280,000 Central 
Americans may eventually be subject to deportation. This could 
lead to serious disruptions to families in the U.S. and threaten 
the stability of Central American nations that rely heavily on 
remittances from immigrants and whose labor markets could not 
absorb a large number of returnees. 

Congressional Sentiment 

The legal changes appear to have been motivated by the feeling 
that suspension was granted too generously. In addition, some in 

. Congress wanted to eliminate the possibility of an amnesty-like 
program for Central Americans. At the same time, many Members 
were unaware of the full impact of the changes, particularly on 
long-standing de facto residents such as ABC members. 

Legislative Strategy Options 

Optionl: Lift Cap for Cases in proceedings Prior to April 1. 

This option could affect up to 38,000 individuals (Central 
Americans and others) who would be granted suspension absent the 
cap. However, it would not address the core concerns of the 
immigrant community or of Central American governments. Indeed, 
many of the ABC members were not in proceedings as of April 1 
(and therefore will be affected by the cap and the new suspension 
rules), or were put in proceedings early on and would be affected 
by retroactive application of the "stop-time" rule. The 40,000 
Nicaraguans also would not be helped because of the stop-time 
rule. (DoJ has put a hold until September 30 on deportations of 
people who would have qualified but for the cap.) 

Option 2: Lift cap for Cases in proceedings Prior to April 1 and 
Reverse Retroactive APplication of the "Stop-Time" Rule. 
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This option could benefit up to 90,000 individuals of all 
nationalities -- essentially those helped by option 1 plus 
Nicaraguans and others affected by retroactive application of the 
"stop-time" rule. It is premised on the view that the law should 
not be applied retroactively and could be justified as a fair 
transitional measure as the Administration moves toward full 
implementation of the law. However, it would be criticized from 
both sides: it would not help ABC class members who were not in 
proceedings as of April I, and is likely to be strongly opposed 
by the principal congressional backers of the IIRIRA. Absent 
high-revel White House efforts, proposing this could undermine 
our chances on option 1. 

option 3: Lift Cap for ABC Members and Individuals in Proceedings 
Prior to April 1; Reverse Retroactive Application of the "Stop
Time" Rule for Cases in Proceedings Prior to April 1; and Apply 
pre-April 1 Suspension Standards to ABC Members. 

This is the broadest option and is expected to benefit roughly 
119,000 individuals of all nationalities -- those covered by 
option 2 plus ABC members who were not in proceedings as of April 
1. In essence, this option would hold ABC members harmless, 
treating them as if there been no change in the law. This is the 
only option that addresses the bulk of the Central Americans' and 
immigrant community's concerns. Special treatment of ABC class 
members can be justified by their unique circumstances, which 
includes their long presence in the U.S. under temporary legal 
status and the fact that their asylum cases were delayed while 
INS put in place special asylum procedures -'- as a result of 
which they are being barred from suspension because of 
legislation passed 6 years after the settlement agreement with 
DoJ. The Administration also could point out that these are 
transitional measures, and that full implementation of the 
immigration law will soon follow. 

However, this option is likely to generate strong opposition from 
Members of Congress who will liken it to an amnesty and question 
the Administration's resolve to seriouslY enforce the immigration 
law. Moreover, it might be criticized for singling out for . 
special treatment Salvadorans and Guatemalans. Absent high-level 
White House intervention, even proposing this option could 
jeopardize the chances of options 1 or 2. 

Related Issues 

Two additional issues need to be resolved based on a decision on 
the foregoing options: 

Issue #1: Whether to temporarily stop deporting individuals who 
would qualify for suspension under the option selected. 
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This would avoid the deportation of immigrants who may otherwise 
qualify were we to reach agreement with Congress. At the same 
time, the hold would not prejudge the outcome of our negotiations 
with congress as deportations could resume if and when necessary. 

Issue #2: Whether to agree, in negotiations with the Congress, to 
offset any increase in the number of suspension grants with a 
reduction in legal immigration numbers. 

While not our preferred option, some Members might condition 
their agreement on an offset. With roughly 900,000 legal 
immigrants admitted per year, even the most generous option (#3) 
would entail reducing that number by only slightly'over 10% or, 
if spread over several years, a fraction thereof. 

However, any such option could be seen to conflict with the 
Administration's principle of favoring legal immigrants over 
those without legal status. In addition, several Members -
including Senator Abraham -- strongly oppose an offset, Which 
they fear might re-open debate on other legal immigration issues. 
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NOTE FOR ELENA KAGAN/LEANNE SHIMABUKURO. 

FROM ROB MALLEY 

Subject: Administrative Steps on SUspension of Deportation 

At the meeting today, the advocates strongly urged 
administrative, as opposed to legislative, steps. 
important ones they propose are: 

us to consider 
The most 

1. That the AG reverse the NJB decision -- which held that the 
rule on accrual of time for suspension purposes applied 
retroactively. As you know, 5 of the 7 BlA judges on the NJB 
panel dissented from the majority opinion, and some federal 
courts also have disagreed with NJB. 

I have raised this with DoJ and INS in the past, and have been 
told that OLC's view is that the advocates' position is not 
defensible. OLC has so advised the AG. Of course, the White 
House could request that this be reviewed, and could inform DoJ 
of its preferred policy outcome, but this is hardly likely to 
yield a different result. 

2. That DoJ and INS interpret the cap prov1S10n to apply to the 
total number.of adjustment granted per year, not the number of 
suspensions/cancellations of removal. Aliens who are granted 
suspension would be placed on a waiting list and permitted to 
remain here legally until a number is available for adjustment in 
a subsequent fiscal year. 

My recollection on this one is that INS/GC thought this was not 
the preferred interpretation, albeit a defensible one. At the 
same time, DoJ/INS strongly believed that adopting that approach I 
would be viewed on the Hill (i.e., by Smith) as an end-run around 
the cap. In litigation on this issue, DoJ has opposed the 
advocates' vi:ew. 

The WH could ask Justice whether ~ the advocates' approach is 
defensible and, if it is, could request that it be adopted. 
However, without the other fixes that we would like (regarding 
NJB and the retroactive application of the hardhsip standards for 
ABC class members), this would be of limited value. 

3. That DoJ interpret the ABC agreement to guarantee that 
suspension claims of class members would be adjudicated under the 
old rules. ABC class members would be subject to 7 year, more 
lenient standard, regardless of when they were put in 
proceedings. 
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I have not discussed this with DoJ or INS at all, and therefore 
do not know whether the settlement can be 50 read. However, DoJ 
has taken the firm position that the settlement only had to do 
with asylum, not with-suspension -- which gives us some clue as 
to where they would come out. 
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NOTE TO: ELENA KAGAN 

FROM: ROB MALLEY 

SUBJECT: Temporary Hold on Deportations 

I~~r-~\: - -
...!~ '-I-J:.-

STATUS OF LITIGATION: District court Judge King issued a TRO 
barring the deportation of Nicaraguans and other immigrants 
affected by changes in the law governing suspension of 
deportation. He heard oral argument on PI, but has not yet 
ruled. TRO expired last night, and Judge asked INS to exercise 
its discretion and hold off on deportations in interim. 

WHAT WE WOULD LIKE INS TO DO: NSC staff position is that INS 
should announce that it is temporarily holding off on the 
deportation of immigrants who would be eligible for suspension of 
deportation but for the retroactive application of a provision in 
the new immigration law modifying how one calculates length of 
physical presence in the US. (This provision was interpreted to 
apply retroactively by the Board of Immigration Appeals in its 
NJB decision -- announcement would be that INS is holding off on 
deportation of persons who would qualify but for NJB) . 

RATIONALE: Two possible rationales: (1) that, as a matter of 
discretion, INS is deferring to Judge's request that it hold off 
deportations pending decision on PI; or (2) that the 
Administration is engaged in consultations with Congress on 
possible modifications to the immigration bill, including on NJB 
issue and that, pending the outcome of those consultations, it 
will defer deporting any person who would be eligible for 
suspension but for NJB. NSC staff prefers latter. 

PRECEDENT: Several weeks ago, Administration announced that it 
would work with Congress to address problems posed by imposition 
of 4,000 annual cap on suspensions of deportation. It 
simultaneously announced that, pending the outcome of 
congressional consultations, no person eligible for suspension 
but for the cap would be issued an order of removal. Since we 
have now added NJB to issues We are exploring with the Hill, this 
decision simply would extend prior step. 
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Gingrich and Nicaraguans 
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Baclcqround, I<ep. Gingrich reporc:edly wrote 1:0 AG Reno or. behalf 
of thcueands of Nicaraguans who are here illegally abd a~e 
~ubject to depor~ation. OUring the a~agan Administration, AG 
Meese orde~ed that thsse deportation ot 111egal Nicaraguans be 
s1lspended, and that order was in effect reScinded some years ago 
(during the Clinton Administration) .. However, during an interim 
period, INS has continued to permit NicaragUans here illegall}' tc 
obtain work authorization, but this will end this month. At the 
same t1me, the hew iznrnlgration law makes it much harder tor these 
illeQal Nicaraguans -- as well as all illegala -- to make 
hardshi~ applications to stay in th~ U,S. 

The Presidet'.t has e:-:pres.sed eoneern ,"oo"t chang'as in the 1 ... ", that 
makQ "hese h.rdship applications harde~ to file for a range of 
people (beyond Nioaragu~n8); thv~ -- ~¢hou¢ £o~ing on 
Ni~~aguans per .se -- we shoUld note that GingriCh's Sentiments 
are Similar to our own. 

Point.s: 

• We have not seen the Gingrich le~terl but will study it 
ca.refully, 

• We have seen the Speaker's comments, and -- as the President 
has i~dicated -- we very much share the Speaker's concerns 
about harsh a~PQcts of the recently enacted immigration law 
that could have SQ;t"ious humanitarian implications fo~ fandlie ... 
bere. 

• Thus, we were· encouraged by the Speaker's sentim~nLS, and hope 
that they can form the baSis for an Executive-congressional 
dia lo']Ue that looks at ways ~o 21!lel·iorate th"'~Q harsh me"~\lres 
~ithout undermini~~ i~i~rat~on control, 
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Gingriel! Offers SUPi'Ortt:o U.S. Nicaraguans 
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MIAMI [Reuter) - Youse !lpe~ker Nc:wt Gingrich .says he'" sent a letter 
to Attorney General Janet Reno as~ing her to extend tor a yea.!:' a / 
special program prote~ting the immigration status of Nicaraguans in . 
the United states. 

. . 
"It ia totally wrong' ·to punish innocent people," ne said :..t a meecin 
on immig-ration and oth",,,. i8E1uee with M.1ami-o.reo. political i!!nd 
eommunity leaders. The lQt:ter to Reno was dilted JUlle 15 a.nd distribuced 
on Saturday. 

The meeting was atten.ded by moet of Miami'S .. leadlng Republican-=, among 
~hem Reps. Ilaana Ros-L6htinen ~·~inQolnDi~z-Bal~rt.and Jeb Bush, 
the sen of former P~esident Geor~e Bush ana a narrow loser in 
Florida's gubernatorial election in 199~. 

Many members of Miami' C Latin Anleric.m co mfllunity , tradi cional1y 
(laminated by staunchly Republican CUban-Americans, have questioned 
r(lcently what they see as the 1l.ep1.\);,li""'lll party'i;l host:i111:Y to 
newcomers. 

In particular, some h1ilve protested plan .. to make English the off:i.cial 
!J.S. language I eliminate gove:.;nmenl: benefits to legal immigranl'l': '''''' 
allow deportation of ,tens of thCu,5ands ot: central Americans \Al'ho came 
to the United States during ~he ci~il w~rs ot the l~BOs_ 

An e3timated 40.000 Nicaraguans living in ~~ Miami a~ea are at risk 
of being kicked ouL of the Unieed StUBS ~er the tough new 
imm.igJ.-atioll rules_ 

The MiamI Nicaraguans have filed suit aga1ns~ the government. saying 
tbey are taxpaying workers ,.,.ho ehoulci nct hI'! <"leport.ed to r. COWlotry 
tl1«t remaiua unstable by a governrn~nl: tha.~ of.fered them <I$ylum. 
:rmmigrB..lll.: a.dvocates have Ilrgued =1' of r:h",,,, fled th<eir homeland at 
tl'le behe!;t of th~ Reagan and Bush adm:i.ni!'l:t.T.;t1ons as a fo:nn of protegr, 
ot: the ruling leftist Sandinist .. e. 

ouri~g the meeting, Glnsrieh ~aid he QPpose~ rorcing .new laws 
~'et:roactively on immigrant .. alr ... "dy in the un1ted States, although he 
said. he favored making- chang .. ~ that wo·.ol"- affect new immigrants, 
inclUding development of a private in:>urilnce lJystam for lega.l 
resld.ent,s_ 

"It's one thing to say about the fu~ure, let's set ground rules we aJ.l 
und"rst:?-nd," he said. 

Aft~r the meeting, im~igrant activists gave Gingrich's remarks 
reserved approval. Haydee Marin, Nicaraguan human rights ambassador to 
the Unite~ Nations, said she was pla4ged he had mad.e a commitment to 
immigrants from Nicaragua in public_ 
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~'"r am pleased that he has spokan'in 
letter and the promise that he will 
that'S re;ally good,""she ~aid. 

a public forum,", she said. 
(support) legislation, 
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During the meeting. Gingrich also said he supported plans to turn ~ne 
former Homestead 1l.tr Foro .. ba!!l~ into a commercial airport. 4lXpre!!ls~d. 
support for measur.e ... to p.eserv<: the nearby E ... erglades. and s:.id he 
favored inc:ludi.llg funding' for th .. Car1bbaan Basin Initiative in ~he 
budget now making its way througn washington. 
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• Extension of 245(i) Adjustment of Status: INA Section 245(i) pennits those 
seeking lawful pennanent residence to adjust their status in the United States without 
the need for consular processing. Section 245(i) is set to sunset on September 30, 
1997. We urge the Administration to vigorously support extending 245(i). Section 
245(i) also generates much needed revenue for the INS. People who are eligihle to 
adjust under this section are otherwise entitled to become pennanent residents. 
Extending this program frees up consular officers overseas to provide better service to 
Americans abroad. 

• Urge Attorney General Reno to Vacate the BIA Decision in Matter ofNJB: 
Under this decision, the BIA held that Section 309(c)(5) of the Illegal Immigration 
Reform and Immigrant Responsibility Act (''the Act'') applies retroactively. Under 
this decision, thousands and thousands of persons, includinR members of ABC, TPS 
and the Nicaraguan Review Program, are now ineligible to seek suspension of 
deportation as they no longer qualify under the Act. The administration should urge 
the Attorney General to vacate the NJB decision. The BIA was clearly divided in its 
decision, with a bare majority agreeing on the retroactive application of the provision. 
A reasonable interpretation of the law supports a reading that those with Orders to 
Show Cause issued prior to April I, 1997 should proceed under the old law. 

• The 4,000 Cap Should not Limit the Number of Suspension Grants per year: The 
INS can interpret that the 4,000 cap only applies to the number of adjustments 
pennitted per year, not to the number of suspensions. Therefore, as with asylum 
grants and subsequent adjustments, immigration judges can grant an unlimited number 
of suspensions per year. However, only 4,000 of those persons with such grants can 
adjust in any given year. The additional number of people would be placed on a 
waiting list as is done with those granted asylum. The language in the Act addressing 
the 4,000 cap supports such an interpretation. 

• Bars to Admissibility: Those persons here under color oflaw, including but not 
limited to those members of ABC, the Nicaraguan Review Program, Temporary 
Protected Status, should not be considered to be unlawfully present in the United 
States for purposes of the bars to admissibility contained in the Act. Further, should 
such persons be subject to the bars, they should be presumptively eligible for waivers 
under a theory of extreme hardship. These individuals fled conditions of war and 
persecution and have made their lives in the United States. They and their families 
would suffer extreme hardship were they required to remain outside the United States 
for three or ten years as is required under the bars. 

j .... ailDlac: suspension of deportation: short list of suggestions to administration 
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MEMORANDUM 
May 22,1997 
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OPTIONS FOR AVOIDING MASS REPATRIATION AND DEPORTATION OF CENTRAL 
AMERICANS AND MINIMIZING HARDSHIPS TO ABC CLASS MEMBERS 

This memorandum addresses issues specific to Salvadoran and Guatemalan nationals who are members 
to the class in the lawsuit American Baptist Churches et al v. Thornberg (the ABC class). The. 
proposed policy solutions may also be relevant to issues concerning other nationalities. 

L Background 

The INS commenced asylum interviews for the ABC class on April 7, 1997. Sadly, when the litigation 
was settled, neither the attorneys for the. ABC class nor the attorneys for the US government 
anticipated the severe limitations on relief contained in the 1996 illegal Immigration Refonn and 
Immigrant Responsibility Act ("the Act"). 

Prior to the new Act, most class members who were not granted asylum would have a significant 
possibility of obtaining residency by a grant of suspension of deportation. Suspension is a remedy that 
an Immigration Judge can grant in immigration proceedings and which results in a grant of pennanent 
residency. To qualifY, an applicant must prove: (1) seven years of residency; (2) good moral 
character; and (3) that deportation would result in extreme hardship to the applicant or to his US 
citizen or pennanent resident family members. 

The majority of ABC class members not only have seven years in this country but have also established 
strong ties to fumily, friends, and work in the United States. In sum, thousands in the class expected to 
legalize by grants of suspension in immigration court. 

The new immigration act eliminates susp'ension of deportation for all aliens placed in proceedings on or 
after April 1, 1997. Instead of suspension, the Act creates a new remedy called "canceUation of 
removal." Like suspension, it empowers an immigration judge to grant pennanent residency. But its 
requirements are nearly impossible to meet. These requirements include: (I) ten years of residency; 
(2) good moral character; and (3) that a US citizen or lawful pennanent resident parent, spouse or 
child of the applicant will suffer extreme and exceptional hardship. The hardship to the applicant is no 
longer relevant! 

Many ABC class members are members of families where the entire family applied for asylum. Thus, 
in many cases no member of the family can meet the requirement of having a legalized family member. 
Furthennore, a significant number of applicants are young adults orphaned or abandoned in the war. 
These young adults, regardless of their achievements here and the traumas they have overcome, cannot 
qualifY for relief since they have no citizen or pennanent resident qualifYing family members. Finally, 
many ABC applicants entered the United States between 1988 and 1990, and thus will not have ten 
year's residence when their cases enter the court. 
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The new Act contains other restrictions as weU. The first concerns limitations on accruing years of 
residency to qualifY for suspension or canceUation of removal. The new Act provides in Section 
309(c)(5) that an applicant stops accruing the requisite seven or ten yeats when the applicant is served 
with a Notice to Appear, the document which commences immigration proceedings and which replaces 
the former Order to Show Cause ("OSC"). 

When the INS denies asylum to an ABC class member, the INS will then serve the applicant with a 
Notice to Appear, which charges deportability and notifies the applicant of a court date. However, a 
substantial percentage of ABC class members were previously in immigration proceedings and have 
old OSCs. These individuals wiD almost certainly be ineligible for suspension or canceUation because 
under the Board of Immigration Appeal's NJB decision, their old OSC could stop them from accruing 
the requisite time in this country. For instance, an individual who entered this country in 1983 seeking 
asylum and who was denied asylum (wrongly) that year by the INS wiD have an OSC dated 1983. If 
this individual is now denied asylum at his ABC.interview and placed in deportation proceedings, then, 
instead of being credited for 14 years 6fresidency, the NJB decision would credit only the years he 
lived here up to 1983. 

About twenty-five percent of ABC clasS members were already in proceedings and thus have old OSCs 
issued before the accrual of seven years. These individuals could all be deemed ineligible for relief. In 
addition, nearly all Salvadoran ABC class members had OSCs issued to them in 1992, as a condition of 
obtaining Temporary Protective Status. Thus, a huge percentage of the class with old OSCs would be 
barred from applying for suspension or canceUation. 

FinaUy, the new Act contains a provision that the INS contends limits grants of suspension or 
canceUation of removal to 4,000 per fiscal year. In February 1997, the chief immigration judge ordered 
aU immigration judges to stop granting suspension because the 4,000 limit was nearly reached. The 
language in the Act does not make clear what happens to other suspensionlcanceUation applicants once 
the 4,000 limit is reached. Advocates for immigrants hope that the INS wiD decide that once the limit 
is reached, the judges can stiU grant suspension with the understanding that the grant recipient must 
wait to adjust status until there are sufficient numbers available in a subsequent fiscal year. The INS 
could enact regulations specifYing that an alien granted suspension in one fiscal year be granted 
temporary legal status and placed on a waiting list for adjustment whenever a visa number is available. 
That approach is entirely consistent with the wording of the statue. 

II. SUGGESTED ADMINISTRATIVE STRATEGIES TO PROTECf THE ABC CLASS 

A. Halt ABC Asylum Interviews. 

There should be an immediate halt to ABC asylum interviews while the Administration considers its 
options. Interviews began in early April and are continuing. The scheduling of interviews is causing 
confusion and fear, resulting in individuals failing to appear if they do not receive or do not understand 
the interview notices, and foreclosing the Administration from changing the procedures or standards 
governing the asylum interview process. There is no bar to deferring ABC interviews while the 
Administration and Congress consider various options. 

2 



B. Grant TPS Status. 

Salvadorans and Guatemalans in the US should be given TIS under INA § 244 (or some similar status 
that provides them with employment authorization and prohibits their deportation) while the 
Administration considers a longer term solution. 

C. Interpret the ABC Agreement to Guarantee Class Members the Right to Seek 
Suspension of Deportation in hnmigration Court. 

1. The INS can and should interpret the ABC agreement to guarantee class members the right to 
seek suspension without regard to the recent changes in the law. ABC class members should be 
allowed to apply for suspension under the standards in effect when the settlement was formally 
approved in 1991. In responding to a Petitio!1.for Ruiemaking submitted by advocates of the class, the 
Justice Department reassured class members in 1996 that they could seek suspension in immigration 
court. In reliance on this promise, class members did not file suit in federal court against the INS to 
compel it to expedite ABC interviews prior to the effective date of the new Act. In view of this 
promise and other equitable factors, ABC class members should not be subject to the provisions 
concerning suspension of deportation or cancellation of removal contained in the new Act. 

2. The Justice Department should adopt a regulation that allows suspension-of-deportation and 
cancellation-of-removal applications to be adjudicated administratively by the INS. Currently, only 
immigration Judges can adjudicate suspension applications. As a result, aliens must be placed into 
deportation or removal proceedings to apply. That unnecessarily burdens the immigration courts and 
delays the process. Cases that can be granted by the INS could be diverted from the courts. The 
jurisdiction of the immigration Judges would be preserved for aliens whose cases are denied 
administratively or who did not apply to the INS. (This is analogous to the existing procedures 
governing asylum applications). 

D. The Attorney General Should Resolve Suspension and Cancellation Issues Under the 
New Act In a Just Manner Consistent With the President's Statements. 

1. The OSC Issue. 

The Attorney General should order that the NIB decision does not apply to ABC class members. 
Alternatively, the Attorney General should reverse BIA and find that § 309(cX5) applies only to 
Notices to Appear issued after April I, 1997, and to Orders To Show Cause issued before April I, 
1997, but not served until after April I, 1997. This interpretation gives fuIl meaning to all of the terms 
of the new Act; 

2. The 4,000 Cap. 

The INS' interpretation that Section 309( c)(7) imposes a 4,000 per year cap on suspension and 
cancellation of removal will be a severe obstacle for ABC class members. Like other provisions of the 
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new law, it should not be applied retroactively to ABC class members. In addition, the Attorney 
General should interpret the statute as imposing only a limit on granting adjustment of status, not on 
granting suspension. Aliens who are granted suspension should be ·placed on a "wait list" and 
permitted to remain here legally with work authorization until a number is available for adjustment in a 
subsequent fiscal year. The Attorney General should also rule that the 4,000 limit does not apply to 
cases commenced prior to April 1, 1997. 

E. The INS Should Apply Specific Hardship Standards for ABC aass Members Applying 
for Suspension. 

The INS should adopt standards to implement the eligibility criteria for suspension of deportation 
under the pre-I996 law. ABC class members who establish 7 years of residence should be deemed to 
satisfY the "extreme hardship" and good moral character requirements for suspension unless they have 
been convicted of disqualifYing criminal offenses. The unique circumstances of class members and their 
long-standing ties to the United States should cause the Attorney General to issue regulations or 
guidelines that class members who otherwise qualifY for suspension will satisfY the extreme hardship 
test. This will allow expeditious adjudication of suspension claims without unduly burdening the 
immigration court. 

In the event that ABC class members are required to establish eligibility under the new cancellation of 
removal provision of the new Act, the Attorney General should issue regulations or guidelines that the 
US citizen or lawful permanent resident family member of an ABC class member will suffer extreme 
and exceptional hardship from the class member's removal. 

F. The INS Should Adopt a Policy of FoUowing Matter of Chen in Adjudicating ABC aass 
Members Asylum Claims. 

In Matter of Chen, the Board of Immigration Appeals found that past persecution alone can be 
sufficient to establish an asylum claim based on the degree of persecution and humanitarian concerns. 
Under Matter of Chen, once an applicant establishes past persecution, a presumption arises that there is 
a threat of future persecution. The INS can rebut this presumption by demonstrating a change in 
country conditions. The INS should train its officers that the history of the ABC class is a compelling 
humanitarian concern that warrants grants of asylum based on past persecution, even when there is no 
showing of a current threat of persecution. 

G. Through Regulations, INS Should Institute a Policy Similar to What it Previously 
Did Under the Nicaraguan Review Program for Beneficiaries of Approved Visa 
Petitions . 

. ' 
1. The policy should be to provide temporary legal status to ABC class members who are the 
beneficiaries of approved visa petitions who are waiting for current priority dates. This regulation 
would protect Central America from economic and political instability, and help unifY families 
already in the United States. 
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2. The INS should adopt a rule or policy that class members' presence in the US does not 
constitute "unlawful" presence within the meaning of the new 3 & 10 year bars under § 212(a)(9). 
Absent such a policy, a class member who is denied asylum may be deemed to have been here 
unlawfully for many years and thereby be barred from the US fro three or ten years even if he or 
she has developed an independent basis for obtaining legal status. 

3. If an ABC member does not become subject to these bars (i.e. if adjustment program not 
continued), then he or she should be considered presumptively eligible for the waiver under 
extreme hardship. It would be extreme hardship for ABC members to return home for that period 
of time given that most fled their countries years and years ago to avoid or flee from actual 
persecution. All ties they have are now in this country. 

H. The INS Should Adopt a Policy or Rule That It Will Stipulate to Reopen the 
Deportation Order of Any Qass Member Who Is Eligible for Adjustment of Status. 

Many class members are eligible for immigrant visas independent of their ABC status. These 
individuals should be allowed to obtain their permanent resident status through "adjustment of 
status" without having to leave the US. For those who are subject to deportation orders, 
adjustment is possible only if their case is first "reopened." Such reopening has been needlessly 
opposed by the INS. 

5 
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NOTE TO: ELENA KAGAN 

ALAN KRECZKO/JOHN SPARKS 
ROB WEINER 

FROM: ROB MALLEY 

SUBJECT: Immigration Options 

I have given some more thought to the "administrative steps" 
issues in light of our meeting with Seth Waxman. I understand 
DoJ's reluctance to revisit legal positions it has taken in 
court. This is particularly true in the case of the 
interpretation of the bar where, in DoJ's view, the advocates' 
position is highly questionable. 

My proposal at this point would be as follows: 

1. On NJ.B, seek to reverse course, assuming WH Counsel agrees 
that the advocates' position is credible. 

As you know, my own view is that it is -- the relevant statutory 
provision is thoroughly inconsistent as to retroactivity, and 
neither DoJ's nor the advocates fully makes sense of it. The 
choice is then between two partially satisfactory 
interpretations, both of which I believe to be defensible. 

2. If we do reverse course on NJ.B, make sure that INS considers 
the roughly 150,000 TPS Salvadorans to be "in proceedings" so 
that they can benefit from the pre-April 1 standards. 

This is a category of aliens whose precise status is unclear. 
While they were served with orders to show cause (OSC), the OSCs 
were never formally filed with the courts -- the step that is 
usually viewed as beginning the proceedings. I understand from 
INS that no decision has been made. It would be critically 
important to consider the TPS Salvadorans to be in proceedings in 
order to process their cases under the more lenient pre-April 1 
suspension standards. 

This still would leave out a number of ABC class merr~ers (mainly 
Guatemalans) who were not in proceedings prior to April 1. We 
should ask DoJ whether it would be permissible under the law to 
consider that an alien's filing of an affirmative asylum claim 
puts him·or her "in proceedings." (More narrowly, DoJ might 
issue a regulation pursuant to Which ABC class members will be 
considered in proceedings by virtue of their affirmative asylum 
claim) . 

3. On the cap, do not try to revisit our legal position; 
instead, issue a regulation pursuant to which immigration judges 
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would issue "conditional grants of suspension/cancellation" to 
aliens who would qualify but for the cap, and then suspend/cancel 
and adjust over the subsequent fiscal years at a rate of no more 
than 4,000 per year. 

My impression is that (while WH Counsel still is reviewing the 
question) it might be difficult to take the position urged by the 
advocates -- namely that the cap on the numbers of "suspensions 
and adjustments" can be read to apply to adjustments only, 
leaving INS free to grant as many suspensions as it wants. 
First, we already have taken a contrary position in the 7th 
Circuit; second, DoJ feels that the advocates' position is 
extremely weak. 

The solution I propose is to stick to our current reading of the 
statute, and only grant 4,000 suspensions and adjustments per 
year. At the same time, people eligible for suspension but for 
the cap would be granted conditional suspensions and placed n a 
waiting list. Individuals with conditional grants would be 
granted employment authorization and protection against 
deportation/removal. 

Of course, this would be as controversial with Lamar Smith and 
others on the Hill and decision-makers will have to weigh the 
political pros and cons. But at least it would get over the 
current legal hurdle. 

I have raised this informally with INS, and they will be looking 
into whether they have the authority to issue conditional grants 
of suspension. I believe they do -- in fact, it is my 
understanding that INS is contemplating using precisely this 
scheme in the short term to deal with its backlog of cases for FY 
97. 
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Many Salvadorans, Guatemalans, and NicBrIlS1l8llS who fled their eOlUltries d~irlng the mid to la.te 
19805 were afforded some type oftempofa:y :Itl\tuS In the United States ror many yei<I$, In all 
cases the status was; by its terms, temporary and not inteltded to guarantee or lead to pennanent 
residency, nor was it intended to guarantee that those covered would remain in the United States 
long enough to meet the seven-year residenc re uiremeni for sus ension of deportation. 
However, as a practical !Jlatter many of these people established strong ties to the m States 
during their residency here and held the expec;tation that they tnight qualify to apply for 
suspension of deportatioit before their ckpOrtatiOll was enforced. 

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (hereinafter IIRIRA.) 
severely restricts the availability of suspension of deportation by e:ol:tending the length of time 
required in the United ~tates, increasing the ~dship requirement, and placmg a limit on the 
number of eases that can. be granted each year, These changes, as discussed below, render the 
option of suspension of ~eportation unavailable for most ofthc Guatemalans, Salvfldorans, and 
Nicara~ans who came to the United States in thc 1980s ~- a matter which is of major concern to 
countries in the region. In his recent trip, the President pl~dged to consult with Congress on this 
issue. Below is a brief history ofthcse cascs and options~ror Congressional action. 

Background 
, 

During the mid to late 19805, in respollie to civil Wt\r and wid~spread political" persecution in 
Cen1ra.l America, large numbers of civilians from Quatemala, El Salvador !ltd Nicara~l8. fled to 
the United States, most entering illegally at the Southwest border. Many of these individuals 
were bonafide refugees, others fled general conditions of civil um-est or came for economic 
reasons. Some were apprehended by the Immigration and Naturalization Service (INS); some 
who were not apprehended came forward !llld affirmatively applied for asylum; and others have 
resided unidentified in the United States. The cases of those knOVJ11 to the INS were handled 
through a variety of means. In addition to the SalvadoraD,s, Guatemalans, and Nicaraguans who 
have resided ill the United States under a form oftempor~ Status, there are many others from 
these countries residing in the United States who were never under such status. These include 
Illegal residents who were not apprehended and never elIDe forward to identify themselves, and 
many who entered the United States illegally during the 19906. 

NiCllr!lguam 

TIle Nicaraguans' afflmlative asylum claims were largely heard and resolved by the INS, Those 
denied asylum were placed III deportation proceedings before the Executive Office for 
Immigration Review (BOIR), wh~re most renewed their c;laims for asylum. Those Nicaraguan~ 
apprehended by the INS' were also placed in proceedillgs;' and m!Ul)' of those a1~0 flIed asylum 
claims with SOIRo In JUly 1987, the Nicaraguan RevieW Prograni was established, under 
Attomey General Meese. Under this program, approxi~tely 30,000 Nicaraguans in proceedings 
(or who already had a deportatiol\ order) were entitled to'a special Deparmu:nt of Justice (DOJ) 
review of their asylum application, if it had been denied,:prior to being deported. During this 
review period, which laSted until June 1995, most of the NicaIa~;ms in proceedings were 
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protected from deportation and were entitled to work authorization. Whel1 the program ended in 
June 1995, as a special ttansitional measure, Nicaraguans··with a final order of deportation were 
infonned that they coulticontinue their work authoriZlltiori if they rued with EOIR aprimajacie 
valid motion to reopen ~eir proceedings to apply for suspension of deportation. They would 
meet this test if they ha(fseven y~ars physical prcsel1ce in the United States and had no serious 
criminal records. 

As of April I, 1997, approximately 38.000 Nicaraguans were in deportation or exclusion 
proceedings. This includes 16,400 Nicaraguans who bad final orders of deportation as of July 1. 
1996. It is not knOWJl how many of these Nicaraguans were those who fled their country in the 
mid to late 19805. 

Guatemalans aDd Salyadornns 

There was considetable eontroversy regarding the treatm~t and status of Salvadorans and 
Owtemalans during the 19805. A maj or clas~ action law'suit, American Baptist Churches v. 
Thornburgh, 760 F. Supp. 796 (N.D. Cal. 1991) (ABC), was filed against the United States 
government in 1985, alleging discriminatory treatment of Guatemalans and Salvadorans in 
asylum adjudication, both by the INS and by EOIR. The DOJ settled the case in 1991, entitling 
class members to special. asylum adjudication procedures which were only fi.illy put into place as 
of April 7,1997. for the pulk of the class. Pursuantto the settlement, the vast majorhy of ABC 
class members have been protected from deportation until their asyhun claims are decided., alld 
have been entitled to apply for work authorization. The ABC class is. specifically defined by 
llatiol1lllhy and date of entl'Y to the United States; GuateIrialans who entered on before October 

. I, 1990, and Salvadorans who 1!l1tered 011 or before September 19, 1990. 

E~timated ABC class; 240,000, includes: 
. 190,000 Salvadorans :. 
. 50,000 (hl3.temalans . 

(The class includes 25,000 class members in proceedings-prior to April I. 
1997; nationality unknown) 

Another important note i1 thilt as an exceptional aa of Congress, as part of tlle 1990 I=igration 
Act, Congress a1.lthorized Temporary Protected Status (TPS) ·for Salvadorans then in the United 
States (approximately 190,000 registered). temporarily suspending their rerurn to their war tom 
country. TPS was ill eftect through June 30,1992, and through the vehicle of Deferred Enforced 
Departure, protection was extended by both the Bush 8mi'Clinton adminimations lUltil 
December 31, 1994. Virtually all Salvadorans protected under TPS were also ABC class 
members. i: . 

)" 

ABC class members l .. wc had asyltim applications pendizii in the asylum backlog for many 
years, pending the termination ofTPS and OED for Salvadorans and while the Administration's 
priority was reforming the asylum program and handling recently filed cases first. It is expected 

. that only a small percentage of the ABC class members will now be eligible for asylum because 
of changes in their countries. Until recent changes in the Immigration and Nationality Act, many 
ell.-pected that thcy mighi. have the chance to apply for suspension of depol"tation under pre-
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IIRlRA law. This was not part of Ule settlemem agreement, but the expectation arose from the 
suspension provisions of the pre-UruRA Immigration and Nationality Act 

Chang"" In the New Law and Congressional Intent 

The recent change& to the immigration law dramatically restricted the discretionary relief of 
suspension of deportation, noW called cancellation ofremoval. The Conferene~ Committee's 
report on the IIRlRA stated that these changes were made because suspension of deportatiol1 was 
being applied too \J;idelYand not as an eKtraordinary remedy in extreme cases, as it was 
originally intended. Immigration Judges had been granting suspension at a 50% rate, thell the 
rate wen to abo,"! 75% after the decision by the Board ofImmigration Appeals (BIA) in Matter 
oiO-J-O. Int. Dec. 3280 (BlA 1996). . 

However. it is likely that mal1Y in Congress may not have~been aware oftile consequences of 
some of the changes to the suspension provisions and the impact they would have on long
standing de faCIO residents. In particular, many may not have been a"lfate of the provisions 
which severely limited any u'ansitional measures for the ABC class and those already in 
proceedings befor~ the~prill, 1997. effective date of the IJRlRA. For others in Congress, even 
the:: extreme changes we~e de\iberat~. specifically aimcd at eliminating the possibility of an 
amnesty-like program fOf Central Americans who came illegally to the United States in th~ 
19805. and at further r<!stricting relief for illegal immigrants. For these members of Congress, 

. there will be strong resiStance to any modification of the new laws. - : .. 
1. R~ised Standard for Hardship lind Length of Time in the United Stntes 

The new cancell~tion of removal provisions. which apply only to 'people placed in 
proceedings afte~Aprill, 1997, limit relief to individuals who have been physically 
present ill the Ucited States for a period of ten. as opposed to seven, years. TIle hardship 
standard was raised so that the individual must now demonStrate that removal would 
result in "exceptibnal and extremely unusual hardship," as opposed to extreme hardship. 
Furtiler, this hardShip must be to the individual's spouse, parent, or child, who is a citizen 
of the United Staies or an alien lawfi.!lly admitted for permanent residence; a showing of 
e}"1:reme hardship, to the individual himself or hel'S.elfno longer suffices. , .. 

2. Created a Cap on thl: Number who Clln Be Granted Relief 

Congress also ~oi1ght to limit the number of indivic\uals Who could be granted, either 
suspension of d0portation or cancellation of removal. by limiting to 4,000 the number of 
c:ases that may be approved per year. Previously. there was no limit on the number of 
indiViduals who could be granted suspension of depol1Ation. The cap was adopted as a 
compromise to avoid eliminating suspension altogether. It was set considerably higher 
than available figures (2.500 grants in FY 1994). but the members trying to preserve 
suspension did n\lt attend to the lilealy effect of the A.BC caseload and other factors 
causing Ii steady upward trend (3,750 grants in FY 95, and 7,500 in FY. 96). 

it " 
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By mid-February 1997, the 4,000 cap for fiscal Y~8I 1997 was nearly exhausted. In light 
of the need to a~ess the u-ansitional issues raised by the new cap, the Attorney General 
bas decided not to deport before Septemloer 30, 19!17, those who would qualify for 
sllSpension of deportation but for the cap, pending negotiations with Congress. In this 
context, the INS and the DO] have initiated di~cussions on the Hill conceroing possible 
legislation exempting from the cap trBll!!itional eases (those in proeeedjngs prior to April 
I, 1997). The DO] will sOOn issue a regulation implementing the capDY mew of a 
lottery among the pool of persons who would otherwise have received suspension. 
Winners will receive lawful pettnanent resident status; those not selected will receive a 
deportation order. 

3. Established Rule to Stop Time in the United Stutes from Accruing after Initiation of 
Proceedings . . , 
Formerly, individuals could continue to accrue tUUe foward the seven yCi\l'S throughout 
the course ofpro~eedings and appeal$. To eliminate the incelltive for prolonging ((0 r-J) 
immigration proceedings. Congress c~ated a rule providing that the time necessary for 
plU'poses of canc~lIation of removal mllSt have accrued before initiation of removal 
proceedings. 1 he AatIliIiistration supported thi~ rule for prospective application, but the 
conference corntrtinee bill, in a poorly dral,'ted prOVision, made the stop-time rule 
retroactive. The 'poor drafting has led to continuing litigation, but the BlA ruled that it is 
fully retroactive" Marrer ofN.J-B,1f!J. Dec. 3309'(BlA 1997). The retroactive 
apphcation of the stop-time rule has significant consequences for the approximately 
38,000 Nicaraguans who, prior to April I, 1997, were placed in proceedings or had a final 
o)'der of deportation issucd and the 25,000 ABC class members ..... ho were placed in 
proceedingspriorto April!' 1997. / 

Effect of tbe New Law nnd Options fnr Cnng;re~~ional Astian 

Although suspension of~eportation "''as always a discretionary form ofrelief, and by no meanS a 
guarantee for any individual, the new standards combined with the cap and the reu-oactive 
application of the stop-tijne rule dramatically limit this form ofreliCf. As a result. approximately 
280,000 Central Anlericans may eventually be subject to deportation -- ofthose only a. small 
percentage will be eligible for asylum or cancellation of removal. The Central American 
governments are concerIied that Ihis threatens the stabilitY and security ofthe region. Central 
American governments are very concerned about not only the loss of reminancl!s, which 
comprise a significant p~rcentage of their revenue, but al~o their ability to reintegrate this 
population into their de..ieloping economies and post-wat' societies. 

During his recent trip, President Clinton pledged to consult with Congress regarding ways to 
soften the harsh consequences of the new law for this poplllation. Set ['OM below are the m~jor 
options for Congress; oniil action. 
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1. Lift Dr Modify Cap for Cases in Proceedings prior to Aprill, 1997 

The most modest'option i~ to eliminate or modify·the 4,000 cap for individuals who were 
placed in proceedings prior to April!, 1997. The DOJ is already working with swf fron) 
the House and Senate immigration subcommittees towards a legislative modification of 
the cap. Our preferred modification would be to ~ove the effective date of the cap fTom 
Octo ber 1> 1996, ·.to April I, 1997, and make the cal' applicable oilly to I(:IUloval cases ! 
filed afte,. Aprill, 1997, With such modification, the thousands of cases already in the 
pipeline before April 1 that meet the suspension criteria could be granted suspension 
without the number of grants being limited by the cap. 

Staff for Rep. Lamar Smith, Chainnan of the House Immigration SUbCOllunittee, are 
interested in our proposal to modify Ihe cap but only ifwe a!:fee to: (1) offsetting legal 
immigration numbers to compensate for the incre~'sed number of suspension !:fantS that 
would result and (2) codifying the BlA's N-J·B derision. However, staff for Senator 
Abraham, Chai~an of the Senate Immigration Sl:Ibc:ommittee. strongly,oppose an offsc:t 
to legal immigration. We are caught in the middle. In addition, there needs to be a 
decision on how such an off~et sho'Q.ld be StnlCtl.1Ied, If we eventually have to make $uch a 
recommendation: Other offices on the Hill that support lifting the cap or malcing other 
adjustments for Salvadorans, Nicaraguans, and others prefer not to 5UpPOrt all offset. 
However. they nave not offered my realistic legislative alternative to smooth enactment 
of a lifting or de!~ying of the cap. We expect this may change once the Department 
publishes in the Federal Register the proposal to implement the cap. 

E~ Lifting tJie 4,000 yearly cap could affect a relatively small number of individuals; 
it is roughly estirtt8ted that from between 19,000 to 38,000 individuals who were placed 
in proceedings prior to Aprill, 1997, would be granted suspension of deportation if there 
were no cap applicable to them. (We do not knowhow many ofmese are Central 
Americans, but we believe a strong majority consists of Central Alnericans and 
Mexicans.) This option alone would do nothingt9 help the approximately 215,000 ABC 
class members who have 110t been placel1 in pToce~dings, because they would still be 
required to meet the new ten-year alld heightened hardship requiremellts and would be 
subject to the 4,0'00 yearly cap. Nor would it assist those Nicaraguans and A.BC class 
members already'in proceedings by April I. 1997, who cannot meet the physical presence 
req,uiremlilnt due to retroactive application of the stop-time nIle." . 

~ This affords important relief to at lli3st 19,000 individuals, while avoiding a 
nationallty-speci~c remedy. Also, because it is a modest proposal. and keeps unchanged 
the substantive limits to suspension, it may be acc:eptable, as II transitional mechanism, to 
the harshest critics 011 the Hill. ' 

~ Because this option, t3kcn alone, ..."ould affect II re1ati.,,-ely small n\unber of 
individuals, it wQuld not address the concerns of the Central American governments or 
most of the Ouatelnalans, Nicaraguans, and Salvadorans who have been living in the 
United States. . ' 
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2. Reverse the Rctrolletive ~ffcct of the Stop· Time Provision nud Lift or Modify CIlP 
for Ca~es in Proceedings prior to Aprll1, 1997 

A legislative rev~sal of the BIA holding in MQtte~ of N.J·B could enable a number of 
those who were placed in proceedings prior to Api'ill, ) 997, to be eligible for suspension 
of deportation. Although the BIA decision could be ov=med 011 appeal in federal 
court, we discuss here the possibility oflegislation providine that the stop-time provision 1 
is not to be applil!d retroactively to cases already in proceedings prior to April!, 1997. II 
Effect: It is estimated that the number of individuals already in proceedings by April 1, 
1997, who would be granted suspension of deportation if Marrer oIN-J-B were overruled 
would be 3 8,OOO,!0 76,000. This nllluber includes all nationalities. With regard to 
Central Americ~, tllis change would largely a5si.st those Nicarag1.\8Ils who were placed 
in proceeding~ piior to April 1. 1997. However, it would potentially affect only a smalI 
percentage of the ABC cla~s (2:5,000), since the bulk of the 'class. approximately 21:5,000 
individ~\:Ills, has Qot yet b<llan placed in removal p~pceedings. 

- " 

f.tl!4i. This avoids a nationality-specific remedy. I It would have a significant impact on 
the availability of suspension for Nicaraguans who came ~o the United States in the mid 
1980s o.nd were placed in proceedings prior to Apnl 1. 1997 . 

.Qmi;. This would have relatively little effect on availability of suspension of 
deportation to th~ ABC class, which is of great concern to the governments of Guatemal~ 
and EI Salvador.', This option is also likely to meet with SO'ong opposition from the 
principal backers of the IIRlRA in Congress, and the proposal could undercut the chance 

1\ : 

to gaill their sup~on for a version of option one.': 

3. Apply pre-APril. 1, 1997, SU$pension StRndard~ to ABC Clau Member" 
Lift or Modify the 4,000 Cap for ABC Class MemlJers and Individuals in 
Proceeding~ prior to Aprill, 1997, and Reverse the Retrollctive Application ofthe 
Stop-Time Rule. for Individuals in Proceedings prior to April 1, 1997 

Individuals in proceedings prior to April I, 1997, are already SUbject to1hr: substantive 
requirements fcir,suspension of deponation ~Ulde[ the INA. before it was amended by the 
IIRlRA. This 0l'tiOl1 would e,,:tend the application of the previous suspension 
requirements to the entire ABC class. 

Effegtj Unlike !he: optiolls above, this option giv.es all 240,000 ABC class members a ~ 
chance to apply for Sl)spension und~r the old lules. This does not n'lCiIIl tllat all 240,000 P 
will qualify; we expect about 50% \0 apply, allowing for no-shows and those who obtaiIl 
other forms of relief, aJld 75% of tho sa to succeed, yielding approximately 90,000 who 
will obtaill lawful permanent resident Status. DePending OIl how quickly the asylum 
office: III1d EOIR'caseload is handled, :--rhich we e~timatlil would be from 3 to 5 years, this 
would amount to o.n average of 18,000 to 30.000 suspension grants to ABC class 
members per year. Taking into accoUnt those not'ln the ABC class who would also 

( 
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benefit from this option, we estimate that this option could result in grants of suspension 
of depol'tation to ;l'oughly 119,000 individuals" 

. :' 

PI'D~; This optl01l would significantly benefit members of the ABC class, whose 
expectation has 1):een, until recently, that they might eventually be able to apply for 
suspension of deponation should asyllUll be denie4. It would additionally benefit the 
Nicaraguans who have been residing in the United States since the mid to late 19805 an4 
who werc placed, in deportation proceedings prlorto April I, 1997. As such, it would go 
far to foster stability and 5ecurity in Central America and address the concerns of the 
governments of Guatemala and EI Salvador regarding integration of this populatioll[mo 
their developing economics and post-war societies. 

It has been argUcd by ABC cla.:ls cO\lIISel and special interest groups that special trC!ltlllent 
for the ABC clas~ is justified by these illdividuals' special legal status \lIlder !he 
settlement agreement, whi.ch was vil:!wed by !hem' as a remedy for past mistreatment, 
Such treatment atguably also recognizes the exceptional cirCllulStallces faced by these 
individ\1als, as d~monstrated by Congress in granting TPS, and their long stalldillg status 
in the communitY. ' 

cons; Applying pre-April 1st suspension requirements to the A.BC c1a5S singles out tv.Io 
nationalities for &pecial treatment and cuts against Congress's intentiollS ill gi'aliting TPS 
-- by definitiona'remporary form of protection. in addition, critics will argue that there 
is no basis to afford ABC class members special treatment in terms of suspension, 
because the settlement focused solely on class members' asylum a4judicatiolls. Class 
members' expect,ations about suspension were arguably no different iTom persons of 
other nation;iliti~s Ii"'ing for a long period in the Uluted States illegally. Thera were also 
many non-ABC ~ases in the 3syl\lm backlog similarly affected by th.I: new law. Othcr 
groups ~re likely;to make the case that they are special in some way and ask fot [he same 
treatment as A.BC: class membeI'll, finally, critics wUl P0r1!fl,Y this position us an amne,sty 
and will use it tO,call into question the Adlllillis~~#on's commitl1l.em to serious 
enforcement ofimmigratioillaws. WithOllt the Administration's complete commitment 
to fighting for it,~even proposing this option, wOlJldjeopardize!he success of either 
option nlUllber one Or two, as it could cause the principle supporters of the TIRlRA in 
Congress to hard"en Tneir position on ~llY potential changes to the law. 

4. No Change in S~andard, but Eliminate or Modify the Cap for All CaseS Regardless 
of Date Proceedings Initiated 

effect: Assuml.ilg there is no change in the c~ccllation of rem~val n)les, some 
proportion of ABC class members and Nic!\l'lIguallS ",';'11 meet the requireluents fOf either 
suspension or caftcellation, Either they will have'been placed in proceeding$ prior to 
April I, 1997, BI\d meet the requirements oithe old suspension of del'onation law, or 
they will meet the reqUirements of th~ new cancellaTion law beclmse they will have been 
in the United States continuo\l~ly for ten years, soow good moral character. and 
d<tmonstrate the requiSite hazelship to relatives Who are United States citizens or lawful 
permanent residents. Approximately ;ZS% of the ABC class lnembers entered in 1987 or 
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earlier, meeting tite threshold qualification (ten-year physieal presenc~) of the new 
cancellation rules. This number will increase over the CO\lIse of processing the ABC 
eases. especially if we 'adjudicate cases on a first in, first out basis. However, this change 
would not benefit a significant number of ABC class members and Nicarag\= Viho 
cannot meet the cancellation standards' or SIe precluded from meeting the suspen~ion 
residency requirement because of the retroactive application of the stop-time provision. 

~ Elimination or modification of the quantitative cap on what are qualitative 
decisions would be a positive step toward fairly providing relief and bringing the cap 
IUore in line withithe nwnbers ofindividuals who may qualify for suspension of 
deportation Of cancellation of removal. 'This optioh is more equitable than the lottery 
system described' above. .: 

~ThisoptiJn would not significantly help ABC class ~embers and Nicaraguans. In 
addition, Congress intentionally included the cap with the goa! ofl"estricting the number 
of people who will have this relief available to them. The A~nistration would face 
oppo~ition to tlui proposal and would have to explain why the 4,000 number is too low, 
especially when stricter cilIlcellatiou standards were designed to limit the number of . , 
grants. Like option numbcr three. proposing thiS option could also jeopardize the success 
of either option niJmber one or !"W'O, as it could cause the prirtcipal supporters of the 
IIRIRA in Congr~ss to harden their position on any potentia) changes to the law. It will 
heighten suspicion that the DO] will not enforce the new tigh1er rules as Congress 
intended. ' : 

Possible Qffqet again!!tLegal Immigration 

. In preliminary discussio~s on the Hill regarding transitionalllpproa.i:hes for implementing the 
new law, one proposal h~ been to have !lI1 enlarged cap offset by tlie legal immigration number. 
This approllch could be seen to conflict with the Acilninistration' s often stated principle of 
favoring legal immigrants over those without legal status, including those who overstayed their 
legal status. .: : 

I 'i 
While the INS has not decided how it would WlIIlt to see such an offset structmed. if we 
eventually have to mal(e::such a recommendation, one: method woul~ be to reduce or eliminate 
the diversity visa program. Under this program, 55,000 immigratiqn slots per year are awru'ded 
on a lottery basis to nationals of coWltries considered Wlqllf-represented in the legal immigration 
str~am. This provision. enacted in 1990, is largely used by Irish, pbles, other EuropeMs, 
Africans, and Japanese. In contrast to other legal immigration categori3s. beneficiaries of the 
diversity program need ~t have any family ties in the United States or an offer of employment. 
The div~'sity program la.cks the domestic cOll~tituency of the family reunitication and employer
sponsored visas. How<lver it m\lst be stressed that even if we could obtain an agreement with 
Immigration Subcommi*ee leadership on a particular offset. it is Ii~ely thElt other parts of the 
legal immigration could bl! re-opened by other Members and Senathrs. Thllt is why Chairman 
Abraham and others are strongly opposed to starting dO\V!l tIns roa~, 

. ~, 
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There are also problems if un\\sed employment-based visas are used. Slots tal.en from this 
category would othi;rwise be made available to the preference category for spouses and 
unmarrit;d children of lawful pem:anent residents, thereby slowing progress of those on the 
waiting list, already facilig over three years' wait, ; 

Based on current estimates, the options discussed above would require annuall=gal immigration 
offsets as follows: i'o 

Option 1: 
Optipn 2: 
Option 3: 
Option 4: 

19,000 - 38,000; average oyer 5 YC!!Is: 3,800 - 7,600 per ye3r 
38,000 - 76,000; average over 5 years: 7,600 - 15,200 per year 
119,000; average over 5 years: 23 ;800 per year 
Difficult to estimate 

Resolving whether we eliter into adjustments on legal immigration, even if limited to the 
diversity visa program, and presenting and passing whatever legislative changes are sought 
necessitate active WhiteHouse involvement alol1g the lines of the final days of the 1996 bill, if 
they arc to be successfill. 
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Interim Decision #3309 

Before: Board, En Bane: DUNNE, Vice-Chairman; HEILMAN, HOLMES. 
HURWITZ, rILPPU. COLE, and MATKON, Board Members. 
Dis"~nting Opinions: GUENDELSBERGER, Boar.a Member. joIned 
by SCHMIDT, Chairman; VILLAGELIU. Board Memb~r; ROSENBERG, 
Board Member; VACCA, Board Member. 

HEILMAN, Board Member: 

The respondent has timely app ... led from that por.l:ion of the 
Immiqration Judge's deeision denying her applications for asylum, 
withholding of deportation, and suspension of deportation. The 
appeal. wHl be dismissed. 

r. CONTDlUOUS PHYSICAL PRESENCE ANtI ?:HE ILLEGAL IHKtGlU\.TION 
REFORM ANtI IMKIc::RANT RESPONSIBILITY AJ:.'1 OF 1996 

With respect to the respondent's elaim for suspension of 
dllportation, the reeord reflects that the respondent arrived j.n the 
United States on August 5, 19S7,' ~nd that the Order to Show Cause 
and NoUce of Hearing (FormI-221) was servl!ld on lIuqust 27, 1993, 
less than 7 years la ter. The Immigration Judge's dental.' of 
suspension of deportation was based "olely on the respondent's 
failure to pr.ove the requisite extreme hardship to herself. 
Subsequently, the Illeqal Immigration Reform and Immigrant 
Responsibility Aet of 1996. enacted as Oi~ision C of the Departments 
of Commerca, Justice, and State, and the Judiciary Appropriations 
Ai:t for 1997, Pub. L. No. 104-208, no SUt. 3009, ("lIRIlIA"), 
was enacted on September 30, 1996. In li9ht of this 1.e9islation, we 
must decide whether the respondent still has the 7 wars of 
continuous physical presence necassary to be eligible for suspension 
of deportatIon. In other words, we muet determine whether, and if 
30 to what extent, the requirements of the transitionsl rule for. 
aliens in proceedings, which is set forth in the IIRIRII, apply to 
the pending appeal of the denial of this respondent'" application 
,for suspension of deportation. 

By enacting the IIRlRA, Congress replaced the former :;I1,spension of 
deportation relief. with the new eancGlle.tion of removal. With these 
amendm .. nts, Congress clearly intended to limit th .. categories of 

. undocumented aliens eligible for such relief and to limit the 
circumstances under which any relief may be qranted. The qeneral 
effective date for implementinq the IIRIRII amendments established 
under seetion 3091a) ot the r.IRIRII, 110 Stat. at ____ , is April 1. 
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1997. Aliens placed in removal proceedings go or after this date 
face generally higher standards to qualify foT. cancellation of. 
removal: a longer physical presence requirement; a more stringsnt 
standard of. hardship; and omissi~n of consideration of hardship to 
the aliens themGelves. ~ Sllcti.on 240A(bl of the Act (to be 
codiHed at 8 U.S.C. § 1250a(b)l. Section 240A(d) also provides 
special rules r89'arding termination and interruption of continuous 
physical presence, with the result that aliens seeking this relief 
will face more stringent continuous physical presence requirements.' 

II. THE GlNlRAL EFFECTIVE DAft UNDER SECUON 309 (a) 
AND THE TRANSITION RULE UNDER SECTION 309(c) 

Whl.le establishing a general rule for the effective date of the 
lIRIRA, the languaqe utilized i.n section 309 (a) of the IIRIRA 
indl.cates that exceptions to the general effective date pr.ovlsion 
exist in this section and elsewhere. More spec1f1cally, the general 
rule for eff.ective date provisions established in section 309(a) is 
as follows: 

• Section 240A(dl of the'Act provides in pertinent per.t as follows: 

SJ?ECIAI'. RULES PJJ:LATING TO CONTINUOUS RESIDENCE OR 
PHYSICAL J?RESENCE.--

(1) TERMINATION OF CONTINUOUS PERIOD. -- For 
purposes of this section, sny plariod of 
contl.nuous physical presence in the Un1ted States 
shall be deemed to end when the IIlien is serv<Jd Ii 

notice to appear under section 239 (a) or when the 
alien has committed an offense r.eferred to in section 
212(a) (2) that renders the alien inadmissible to the 
Un1ted States under section H2 (a) (2) or removable 
from the United States under sect10n 237 (e) (2) or. 
237(al (4). whichever is earliest. 

(2) T.REATMENT OF CERTAIN BREAKS IN J?RESENCE. -
An alien shall be considered to have failed to 
maintain continuous physl.caJ. presence in the United 
States under sub&8ctions (b) (1) and (b) (2) if the 
alien has departed from the United SUtes for. any 
perJ.od in excess of. 90 days or for any periods 1n the 
aggreqate exceedinq 180 days. 
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except, 83 gtherwise prOyidid in sMa B,stiqn and 
sactions 303(b) (2), 306(c), 30B{d) (2)(0). or. 
30e [d) (5) of this division, this subtitle and the 
amendments made by this SUbtitle shall take eff~ct on 
[April 1, 1991) (in this title referrl>d to as thl> 
"title III-A effective elate"). (Emphasis added.) 

Thus, section J09 (a) of IIRlRA refers to the existence in 
section 309 of exceptions to the general effective date of April. l., 
1991. Similarly, section 309(c) (1) also refers to the existencl> of 
exceptions to its general rule that the titla III-A amendments do 
not apply to aliens already in exclusion or deportation proceedings 

1/ 

befo're April 1, 1991.' Moreover, as will be further discussed 
below, these exceptions to the section' J09 (a) (1) general, rul.e are 
~ l1mi.ted to transition rules having effect on April 1, 1991, but 
a150 include t.ransition· rules having an earlier effective date. 

Section 309(c) (1) is the general rule that the title III-A 
amendlnents not iii 1 to alians ,eacl in roceed.l,ngs. As 
originally enacted (i.e., Wl.t the "in proceedings aA e title 
III-A effective 'eIate" language), it was clear that this rule was the 
general rule to apply beginning April 1, 1991, because one would not 
kno~ whether an alien was in procGGdinqs "as of" that date until 
April l, 1991, arrived. This r.eacling of section J09(c).(1) was made 
somewhat less clear when a technical aJIIendlllent revised the "as of" 
language to "betore'" -- because one can determine whether an alien 

, Section 309 (c) (1) of the IIRlAA provl,des: 

TRANSITION FOR ALIENS IN PROCEEDINGS.--

(1) GENERAL aULE THAT NEW RULES DO NOT APPLY.--Subject to 
the succeeding provisions of this subsection, in the csse of 
an alien who is in exclusion or deport.ation proceedings as of 
the title III-A effective e1at~--

(A) the amendments made by this sUbtitle shall not apply, 
and 

(B) the proceedinqs (including judicial review therGof..l 
shal.l continue to be conducted without regard to Guch 

amendments. 

• Congress passed a technical correction'amending section 309(c) (l) 
of the IIRlRA on October 11, 1996. Extension of Stay in the United 

(continued ... ) 
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is in proceedings "before" April 1, 1997, withou~. wdting until thst 
date. Obviously all of the eases presently before the Immigration 
Jud9'U and this Board fall j.n~o this category. However, "eadin9 
section 309 (c) in its antirety, we conclude that thl! section 
309(c) (1) general rule i9 still directed to aliens in proceedings on 
April 1, 1997. 

Although there may be other ressons to reach this conclusion, the 
most per.sussiv.e arises from the languaqe of section 309(c) (3). Th~t 
psragraph allows the Attorney General, .. Ii! D the caae described in 
paT.aqraph (1)," to reinitiate certain proceedings under the IIRIRA. 
The Attorney General could not do this (reiniti&te these cases) 
until the effective date of th .. IIRIRA. Given this fact and the. 
nature of the reference in paragraph (3) to paragraph (1), we are 
aatisf111d that the general rule in paragraph (1) .. still focuses 
on the trsnsition to take place on April 1, 1997. This' read1ng of 
the qeneral.rule is supported by the Joint Explanatory Statement of 
the Committee of Conference, which states: ~Subsection (c) rot 
section 30·9] provides for the tranSition to new procedurc!S in the 
case of en alien alre~dy in exclusion or deportation proceedings gn 
the effeCtiVe date." H.R. Rep. No. 104-2202, § 309, available in 
1996 WL 563320 ~ 142 Cong. Rec. R10,841-02 (emphasis added) 
("Joint Explanatory Statement") . 

Re~chinq this conclusion reqard~ng the scope of section 309(c) (11, 
however, does not in itself resolve the question before us because 
subsection (c! (1) provides that its general rule is .. [s]ubject to 
the succeeding paragrephs of this Gubsection." And, the succeeding 
paragraphs incl.ude not only rules that come into effect on April. 1. 
l.997, but other transition rules that came 1nto effect. before that 
dete. For example, it is inarguable that lIection 309 (c) (4! 1s 
clearly a tr.ansition provbion that comes inl:o effect prior to I>.pril 
l., 1997. ThUll, one cannot simply paint to the f~ct that: the section 
309(c) (1) 'Jener.al. rule pertainG to what happens an the title III-A 
effective·date because the provision 1s Rub1ect to exceptIons, some 
of which. are intended "to accelerate the implementation of certain 
of the reforms in title III.N ~ 142 Congo Rec. H12,293-01 (daily 
ed. Oct. 4, 1996) (comments of Rep. Smith!: 

Accordingly, thC! question before us is whether the exceptl.on 
created in section 309 (c) (5) is a transition rule only \,av1nq effect 

• ( ..• continued) 
StetG for Nurses Act, Pub. L. No. 104-302, 110 Stat. 3656 (1996). 
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on April 1, 1997 (~a is th .. case, for example. with "':lctions 
309(e) (2) and (3») gz whether section 309(c) (5) is a transition rule 
with an earlier effective date (as is the case, for example, with 
seetion 309(c) (4)) and is intended to accelerate the implementation 
of s title III reform. 

Section 309(c) (5) provides: 

TAANSITIONAL RULE WITH REGARD TO SUSPENSION OF 
DEPORTATION. -- Paragraphs (1.) and (2) of sliction 240A(d) 
of the tmmigration and Nationality Act (relating to 
continuous residence or physical presence) shall apply to 
notices to appear issued before, on, or after the date of 
the an",ctment of this Act. 

We find that the l\atura 1 reading of the' language of section 
309(c) (5) of the IIRIRA is that 1t is Ii provision akin to section 
309 (c) (4), a tr.ansition r.ule intended to accelerate ® title III 
rafol:m. Section 309(c) (5) cnates an el<c,.ptlon to the general 
effective date with regar.d to suspension of deportation· fOl: aliens 
with pending deporta~ion proceedings and establishe~ a transition 
rule to be applied to such pending cases. Section 309(c) (5), which 
is specifl.celly captioned as the "TranSition Rule With Regai:d to 
SuspenSion of Deportation," inCOrpOl:3~eS paragraphs /1.) and (2) of 
section 240A.(d) of the Act· relating to continuous residence Ol: 
physical presence and provides that thess paragraphs ~shall apply to 
notices to appear .. sued before, on, or .after the date of the 
enactment" of @Y IIRIRA. In our. v ew, part cularly given the 
additional limitation on suspension of deportation enacted in 
section 309 (C) (7) ·of the IlRlRA,' it would take a somewhat str.ained 
reading of this language to conclude that it waa not intended to 
have immediate effect. 

• Saction 309 (c) (7) of the IIRlRA states: 

LIMITATION ON SUSPENSION OF DEPORTATION.--The Attorney General 
may not suspend the deportation and adjust the status under 
section 244 of the Immigration and Nationality Act of more 
than 4,000 aliens in any fiscal year (beginning after the date 
of the enactment of this Act). The pl:evloua sentence shall 
apply regardles3 of when an alien applied for such suspension 
and adjustment. 
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We do not disagr.ee with any interpretation of the IIRIRP. insofer 
as it recognizes the general effective date found in section 309(a) 
of the tIRr.RA for these amendments as April 1, 1991. See Astrero y. 
lI:iS., No. 95-70557, 1996 ilL 739828 (9th Cir. Dec. 30, 1996).' 
NClvertheles3, in specifically mandati.ng that the new rul.es in 
section:; 2401\ (d) (I.) and (2) of the Act llpp-ly to "notices to appear 
~ after the dat.. of ," section 

309(c) (5) carves out an exception to the g .. nera e fectl.ve· date. 
[~mphasis added.] It further requires appll.cation of the new rules 
r.egarding termination and l.nterruption of continuous phY3ical 
presence of sections 240A(d) (1) and (2) (which are not otherwise 
generel.ly effective) to aliens with pending deportation proceedings 
~om tb« September 30, 1996, en~ctment date. 

In the instant C8se. the respondent was served with an Ord .. r to 
Show Cause initiating deportation proceedings on August'27, 1993, 
before the IIRlRA's enactment on Septembe~ 30, 1996, end deportation 
proceedings ar.e stlll pGnding. ThUS, we must consider the effeet, 
if any. on her suspension application of sections 2401\(d) (1) and 
(2). as triggered by ~ection 309(c)(5) of tns IIRIRA. In thiG case. 
we find that there. is .no issue aris'ing as to interruption of 
continuous physical presence in the On1ted States. However, the 
provision of section 240Ald) (1) of the Act. which required 
termination of continuous physical presence with thG service of 8 

notice to appear. is not so readily resolved. 

III. .tN!ERPRETMION OF "NOTICE TO APPEAR" IN 
SECTION 3011 (e) (5) OF TIIIt IIIURA 

We do not find the gGne~al. efhctj.ve date of section 240A of the 
Act, which is established in section 3091a) of the. IIRIRA. 
dispositive of the issue. beforG us. Becau~e the provisions of 
section 240A(d) (1) and (2) are incorporated into sGction 309(c) (5) 
of the URlRA. it is thG effective date of section 309(c) (5). a 

• we observe that in AstrgrQ, the United States Court of Appeels for 
the· Ninth Circuit did not deal witn the languagG of :'lection 
309(c) (1) as amended by the technical amendment. In addition, the 
court's discussion reads as though section 309(c) of the IIRIRA only 
erGateG transitJ.on rules to come into effect on the general 
effective dete of April 1, 1997. and dOGS not .acknowledge in its 
opinion that the exceptions to section 309 (c) include transition 
rules that have an ear.l.l.er eff .. ctl.v", date" 
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transition rul .. of the IIaIM, which we conal.der determinative. 
Moreover, WQ note that section 309(c) (S) is not simply a T.ule 
accelerating the effective date of para9raphs (1) and (2) of section 
240A(d) of the Act; rather, it is a substantive transition rule with 
regard to suspension of deportation that applies the "special rules" 
enacted in sections 240A(d) (1) and (2) to notices to appear issued 
before, on, or atter the date of enactment of the IIRIM. 

Section 240A(dJ (1) of the Act provides, in pertinent part, that any 
period of continuous residence or physical presence in tha United 
States will be "deemed to end when the alien is served a notice to 
appear under section 239(a)." Section 240A(d) (ll of. the Act. 
Section 3091c) (5) of the IIRIRA applies this prOVision to "notices 
to appear" issued on,' before, or after the date of enactment. We 
must thus determine Whether the IIRIRA term, "notice to appear," 
utilized ·in secel.on 309 (c) 15) , refers eo a specific document or is 
8 more general eerm applicable to other documents which "initiate" 
proc~edingG. For an ·alien to be currenely in deportation 
proceedin98 and thus tri9qer applJ.catl.on of thi:; tr~nsitional rul.e, 
the alien necessarily must have been served with an Order to Show 
Cause, constituting written notice of such proceedings. ~ section 
2428 of the Act, B U:S.C. § 12S2b (1994). Up to th~ present time, 
all respondQnts (this respondent included) have been served with a 
document Informally described as an ·Or-der to Show Cause," but 
formally titled an "Order to Show Cause and Notl.ce of Hearing" (Form 
1-221). This mUlti-page document orders a respondent to "appear for 
a hearing before an Immigration Judge- to answer allegations and 
charges of deportability. 

At the time depor.tation proceedings were initiaeed sgainse this 
r.espondene, there was no specific document known as a "Notice to 
Appear." This term was first used in section 304 of the IIRlRA 
(creating the new section 239(a)(1) of the Act, to be codified at 
8 U.S.C. § 12291a) (1)), which provides that initiation of 
proceedings for removal of an alien on or sftelr April 1, 1997, 
begl.ns with service of ·writtsn notice (in this section referred to 
as 8 'notice eo appear')" and specifies the information to be 
included in such notice. 

We find upon consideration of the statutory languaga 'and 
legislative history that an ·Order to Show Cause and Notice of 
lieerl.nq~ and a "notice to appasr" are synonymous terms as used in 
Gection 309 (c) (5). We thus consider that service of an Orde!' to 
ShOW Cause 0 erates to terminate an alien's .eriod of continuous 
physical. presence. We fj.nd in t u case at suc 
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prior to the respondent· s acquisition of 7 years' continuous 
physical presence iri the United States. She is therefore unable to 
s'ltJ.sfy the physical presence requirement for elig;,bility f'l>r 
suspension of deport:ation. Consequently, we need not consi.der 
whether she has met the other statutory eligibility requirements for 
suspensj.on of deportation or whether such rel.ie! would be warranted 
in the exercise of discretion. 

In reaching this conclusion. we h~ve taken a number of factors into 
aCCount.. We notll! initially I:hat. if we found the term "notice, to 
appear" t.o encompass only document.5 identified specifically using 
that exact. term. it would relate to removal proceedings initJ,ated 
aft:er the date of enact.ment. of the IIRlRA or to proceedings 
converted under section 309(c) (2). Such an interpretation would 
render superfluous the language of section 309(c) (S) establishing 
impl.ementation of changes pertaining to phYSical presence for those 
in deportation pJ:oceedings during the tJ:ansitional period 
between the September 30, 1996. enactment date and the April 1. 
1997. general effective date. This conclusion necessarily follows 
from the fact that no "notice to appeaJ:" could have existed to be 
issued ftbafoJ:e~ or non~ the date of enactment of the IIRIRA. 
MOJ:eoverr-an alien made subject to the new IIRlRA procedures under 
the provisions of sections l09(c) (2) OJ: (3) would no longer have an 
applica tion for suspension of. deportation pending. which is the 
sul>ject of the section 30'9 (c) (S) transitional J:ule. It is 8 basic 
rul.e of statutory construction that no provision of law should be 
construed as J:endeJ:ing a word or clause surplusage. ~ Kungys v. 
United States, 485 U.S. 759 (1988)1 ColAUtt! y. frlnklin, 439 U.S. 
3'79 (19'79); Jarecki y G.p Scarle & Cg .• 36' U.S. 303 (1961). 

We alsO note that the Joint Explanatory Statement of the Committee 
of ConfeJ:ence, accompanyinq the Conference Report on H. R. 2202, 
makes cleaJ: that the rules under new sections 240A(d) 11} and (2) 
weJ:e intended to "apply to any notice to appear (~~~) udl ~g an Qra .. r 
to Show Caus@ under C;llrrent section 242A) issued terhct d~te of 
enactment." lim:. JOint Explanatory Statement, ~, S 309 (emphasl.s 
added) .' 

, The "issued afteJ: the date of enactment" language in the Joint 
Ey.plenatoJ:Y Statement conflicts with the ultimately enact:ed language 
of section 309(c) (S). This was the language of the en9r03~ed House 
bill that was befoJ:e the Confarence Committee that was revised. 
appaJ:ently at the 11th hour. to include the -befoJ:8. on. or" phrase, 

(continued ... ) 
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It also folloWG that in order for the section 309 (c) (5) exc<!!ption 
to the transitional rule in qUestion to hav~ any independent meaning 
at all, it must apply to al.lens served with an Order to Show Cause 
prJ.or to the date of enactment and not ___ otherwise converted under 
subsections (C) (2) or (c) (3). A statute snould be construed under 
tlie assumptlon that CbH9tess intended it to have purpose and 
me4nin9fu1 effect. Mguntain States tel, , Tel. y. PueblQ Of Sioha 
ana, 472 U.S. 237, 219 (1985): Sutton y. DnU;ed States, 819 F.2d 
1299, 1295 (5th Cir. 1987). In this case, we find it sufficient to 
note that section 309 (c) (5) of the IIRIIIA expressly p<!!rtains to 
sUBpension of d<!!portation for aliens in proc<!!edl.ngs during the 
tr8nsit10n81 period between the date of enactment and the gen<!!ral 
effective date of April 1, 1997. This section provid&5 that the 
restrictions on physical presence b", implemented prior, to other. 
restrictions. ~ Matter of De La Cruz, 20 I&N Dec. 346, 350 (BIA 
1991). We find the langu.age of section 309(c) (5) of the IIRIM, 
r.eflectl.ng application to notices to appear "before, on; or after 
the enactment" of IIRIIIA, to constitute a directive 'or e"press 
command from Con9~ess that it intended this provision to apply to 
pending cases initiated prior to the date of enactrrient. ~ 
Lendgraf y. OSI Film Prqducts, In,., 511 U"S. 244 (1994). In 
addition, we emphasize that fundamental principles of stBtuto~y 
const~llction mandate ou!: !:eliance on the plain meaning of the 
statute. We are r.equired in our analysis to ensu!:Q a consist<!!nt and 
harmonious inl:erpretation ,of. the particular section and the 
statute as e whole. 

We can discern no substantive difference l.n the contents of th .. 
Order to Show Cause and its successor document, the Notice to 
Appear, that would militate in favor of 4 contra~y interpr",tation. 
Moreover., we are not persuaded that prinCiples of statutory 
construction reqUire us to conclude that the reference to 8 "notice 
to appear "oeler s.,et.iQn 239(a!· in section 240A(d) (1) of the Act 
(emphasiS added) should be read to restrict or qualify the 
dascription of the term "notice to appear" in section 309 (e) (5) . 
Instead, We consider that the cited reference to section 239(a) does 
no more than identify the section of the Act in whl.ch the "notice to 
appear" was initially described. This lan9uage in aectl.on 240A (d) 
wouJ.d restrict its application to proceedings initiated with a 
notice to appear under section 239 (a) if tho substantive section 
309(c) (5) transitional rule had not been enact .. d-. 13ut, the 

'( .•. continued) 
which greatly expanded the scope of section 309(c) (5). 
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tnnsitional rule, rClg"r.ding suspensi.on of deportation gives thie 
section 240A(dl (1) "special rul!!" broader application. 

rv. UOISLATIVE HIS'foa'l 

In view of the extent to which the dissent has focused on certain 
a~pects of legislative history to buttress its arguments regarding 
the effect of. section 309 (cl (5) of the IIIUIU\, we include a few 
additional obeervations about the legislation and congressional 
intent. In making these observations, we do not suggest that we 
find reliance on the legislatiV1!! history necessary due to the 
presence of statutor.y ambiguity. Rather, we merely wish to 
illustrate that our interpretation of the plain me'lnlng of the 
lragislation is supported by the legislative history. Simil.'lrJ.y, 
given the.t our construction of the legislation is based upon the 
natural reading or plain me;oninq of the statute, we decline to 
eomment on every aspect of the dissent's rCiading of the specific 
legisle.tive history it cites. Howevel:, in so ·doing, we do not 
intend to suggest that we accept the dissent'~ characteri:tation or 
reading of the legislative history cited. ' 

We do obsel:ve, however, that the IIRlRA resulted from the 
reconciliation by the Conference Committee of diffel:ing House and 
Senate bills on j~qration reform. Both enql:ossed bills before the 
Conferen.ce COIIlIIlittee contained restrictions on accruing residence or 
presence in the United States for sU5plilnsion of depol:tatj.on 
pUl:poses. In our view, the restrictions in both bills would have 
resulted 1n immediately effective reforms. The relevant amendments 
in the Senate Bill would have taken effect "on the date of 
enectment" and would have appll.ed "to all aliens upon whom an ol:del: 
to show ~ause is sliIrved ·on or after the date of enactment of the 
Act." ~ ].42 Congo Rac. 54].96-03, § 150(d) (daily ed. Apr. 25, 
1996'. avallablc In 1996 i'lL 19990B. The relevant prOvision j,n the 
House bill would have applied the r.estrictions "to notices to 
appear issued after the· date of enactment of the Act." 142 Congo 
Ree. K23iB-OS, S 309(c) (5) (daily ed. Mar. 19, 1996), available in 
1996 i'lL 120181. Md, the Conference Report made clear this 
proviSion would apply to "~ notice to appear (including an Ol:der 
to Show Cause under current sectl.on 242A) issued after the date of 

.onactment of this Act." H.R. Rep. No. 104-169(I), § 309 (1996), 
nail able In 1996 i'lL 169955 (emphasis addlld); sn also Joint 
Explanatory St.atem .. nt, ~, S 309. fIIhll,e the scope of this r.efor.m 
was vastly expanded by thG last minute inclusion of the "before. on, 
or" langua .. e into section 309 (e) (5) of the House bill (to which the 
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. Senate receded), Ole do not see how the addition of this ~ 
restrict ive languege could be viewed as intendl.ng to transform the 
character 0' section 309(c) (5) into a transitional rule that was not 
intended to have immediate effect. 

Moreover, we point out that the. immigration reforms in question 
were motivated by a desire to remove the incentive for aliena to 
prolong their cases by ending the accruel of time in residence for 
suspension of deportation when deportation proceedings were 
commenced. ThCl legishtive history reflects that Congress WiJG 

dl.spleaeed with the ability of aliens to protract the deportation 
hearing procesG and thereby accrue time that could be counted toward 
satisfaction of the continuous physical presence requir.ement. ~ 
fI.a. Rep. No. 104-469(1) (996), Ayaj)nhl., in 1996 IU. 1.69955, at 390 
(not1ng thet "[s]uspension of deportation iIJ·otten abused by aliens 
saekl.ng to delay proce"dings until 7 years have eccrued [,1 . . . 
even after they have been placed in deportet1on proceedings"). Thi~ 
dissatisfaction evidently led Congress to direct that the accrual of 
qualifying time would stop with the issu;lnce of the notice to 
appear. ~ H.a. Rep. No. 104-819 (1991), ayojJabJe In 1997 
WL 9298, at 260 (noting that reforJl!$ in the IIalRA'l!I title III 
included ending the "accrual of time-in-residencG on the date an 
alien 15 pl.aced into removal proceedings, thus removing thCl 
l.ncentive for aliens to prolong their cases in the hope of remaining 
in the 0.5. long enough to be eligible for relia!"): 

Viewing these two factors·!n combination reinforces our reading of 
the statutory language. The 6-month general delayed effective date 
for the IIRlRA is 4 significant period during which time can accrue 
t.oward el.J.gibility as to !lome aliens in proceedJ.ngs ·on the date of 
enactment or placed in proceedinqs shortly thereefter. And, J.n view 
of our determinatJ.on thet an Order to Show Cause amounts to a notice 
to appear, regardless of when it was iasued, it is nOt apparent why 
Conqress would want sOme aliens to continue to accrue time for 
eligibility purposes (and others to remaJ.n eligible) ·durJ.ng e 6-
month delayed effective date period, when Congress had already taken 
the siqnificant step of directing th~t these particular new rules 
would apply to old CBses. In other words, Congress could not know 
whl.ch aliens might come up for final adjudicatl.ons during the 6-
month delayed effective date. Due to 1t9 displeasure with. the old. 
rules respecting accrual of time, Congress decided to apply the new 
rules to previously initiated cases, elilllinating the ability of 
"liens to qualify for relief. Congress evj.dently saw this 
par.tl.cular probl.am of time accrual to be Significant enough to 
werrant an exception to its genBral rule that the new taw would not 
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apply to caGes initiated .. under the old law. Given the intent of 
Congress to correct the i problem to this degree, it mak«,," 11tt:le 
sense to construe the 1qgi51'1tion in a way that would neverthelClss 
perpetuate the very problem Congress sought: t:o correct, even if only 
for the 6-month delayqd qffec·tive date period and liven i.f only for 
the random subset of i!lli~ns fortunate enough to obtain some final 
merits ruling during that period. 

In summary, we haVe examined the legislative history overall and 
find that on balance our reading of t:he statutory language of 
section 309 (c) (5) is consistent with the generally restrietive 
leg1s1ative intent -- an intent to terminate immediately the accrual 
of time-in-residenee for suspension eligibility by encompassing 
aliens 1n procCledings before the date·of the IIRlRA's enactment. We 
therefore find that under the provisions of section 240A(d) (1) of 
the 1llll1ligration and Nationality Act added by the enaetment of 
the IIRI~, as applied in the section 309(c) (5) transitional rule, 
the Order to Show Caus.e must be deemed to end the period of 
continuous physical. pre~enee on August 27, 1993, the datq it was 
served, prior to this respondent's acqui.sition of the requisit:e 7 
years. Thus, the respondent in the instant case is unable to 
satisfy the statutory physieal presence requireznent now J.n effect. 
Beeause we find the lack .of requiSite physical presence dispositive 
in terms of eligibility for suspension, we need not consider whether 
she has met tha ot:her requirements for suspension of deportation 
eligibl.li ty. 

V. ASYLUK AND WITHHOLDING OF DEP01I.TATION 

We find no merit in the'respondent's assart10n on appeal th~t the 
IJlllll1gration Judge erred in deny!.ng her applications for asylum and 
wJ.thholding of dcaportation because she was perseeuted when she, as 
a teaeher in Niearagua, ref.used. to be foreed to indoetrinate 
students with Marxist ideology. The Immigration Judge's danial of 
the respondent's persecution claim 16 well eupport:ed by the record. 
The respondent testil:ied'that she .worked as B teacher in Nicaragua 
for 20 years; that t:he educational system changed completely such 
that if "one did not participate" with the army one would have a 
"great problem" which she did not further describe I that' she 
voluntarily resiqned from her job because of Ppressures"; that she 
was never detained or threatened by the Sandinistas; and that.she 
feels her ~lif~ would endw if she returned to ~icaragua because she 
has no money or family there. She r.eported only that before the 
Sa.ndJ.nistas eame to power. she was threataned by a "group of younq 
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people" in the street. She made no mention in her testimony ot 
being e member of any organization or group. nor did she ref~r to 
having been arrested. i.nterroqated. convicted or sentenced. or 
imprisoned in her home country. The respondent has not met her 
burd",n of proving that she has a well-founded fear of persecution J.n 
Nicaraqua and a fortiori she has failed to satis fy the higher 
standard for Withholding of deportation' based on one of the five 
statutory grounds of race. religion. nationalJ.ty. membership in a 
particular social qroup. or political opinion. ~ sections 
101(a) (42) (A).· 208(a). 243(h) of the Act. 8 U.S .. C. 
!is 1101(a) (42) (A). 115$(a), 1253(h) (1994); INS y. EliB!!-Zacarin, 
502 U.S. 418 (1992); INS y. Ca;dg;a-Fgnneea, 480 U.S. 421 (1981); 
INS y. Stayic, 467 U.S. 407 (1984); Matts; pt Fuenteg, 19 I&N Dec. 
6Se (BIA·19S8); Hatter of MpghArrabi, 19 I&N Dec. 439 (BIA 1987). 

ACcordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 

ptSS&NTTNG OPtNION: John Guendehberger. Board Hember •. in whl.ch 
Paul W. Schmidt, Chairman, jOined. 

I respectfully dissent. 

I. FACTS 

The respondent in this case is a 51-year-old single woman fr.om 
Nicaragua who came ~o the United StateS in ~pril 1981 ·on a tourist 
visa and remained beyond the period of authorized stay. She was 
ssrved with an Order to Show Cause in August 1993. At' hearing 
before an Immigration Judqe held on August 17. 1994, the respondent 
presented claims for asylum and suspension of deportation. The 
Immi9ration Judge found that the ~espondent had sat1afied the 7-year 
physical presence requirement for ellqibility for suspension of 
deportation. He found, however. thet althouqh she had health 
problems involving her kidneys. the condition complained of was not 
serious enough to amount to extreme hardship for suspension of 
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deportation. The Immigration Judge also found that thG respondent 
had not shown eligibility for asylwn or withholding of deportation. 

the respondent filed an appeal of the Immigration Judge's deCision 
on· August 26, 1994. In her apP8.1, the respondent challmnges the 
denial of asylum, withholding of deportation, and suspension ot 
deportation. The only issue raised on appeal concerning suspension 
of. deportation is the· question of extrmme hardship. 

on September 30, 1996, over 2 years atter the respondent's appeal, 
the Illegal 1"",,1qration Reform and Immiqrant .Responsibility Act 
("lIRIM") was enacted.' Although not raiSed j,n tl1i!! case, the 
Immigration end Naturalization Servicl! has argued in: other cases 
that the provisions of section 240A(d) of the Act (to be codified at 
8 U.S.C. § 1250a(d)I, which were enacted by the IIRlRA, should be 
applied retr.oactively. Notably, the instant case is not one in 
which the Immigration Judge adjudicated the issueo! phySical 
presence atter the enactment of the IIRIRA. The Immigration Judge's 
d<l!termination was made in 1994. Thus the actual issues raJ.sed on 
appeal in this case have been eclipsed by a q'l9stion of 
appl,l.cabil1ty of recent legislation to an issue that· all parties 
considered resolved over 2 Yl!ars aqo. This dissent addresse!! the 
issue of applicability of the IlP-IM provisions. to the lnsta.nt 
appeal. 

II. ISSOE 

The is!!ue 1n this case is whether section 309(cl (5) of the lIRIRA, 
110 Stat. at ____ , alters the general effective date provision in 
section 309(al for new section 240A(d). All agr.ee that section 
309(c) (S) excepts section 240A(d) of the Act from the general rul.e 
in section 309(c) (1) that IIRlaA title Ill-A provisions are 
inapplicabl.e to cases pending on April 1, 1997. The question is 
whether section 309(e) (5) applies as of the section 309(a) general 
effective date, April 1, 1997, or on. the date of enactment, 
September, 30, 1996. 

The !.IRllU'. was enacted 'JS Division C of the Departments of 
COJ!lll1erce, Justice, and State; and the Judiciary Appropriations Act 
for 1997, E'ub. L. No. 104-208, 110 Stat. 3009, (~'IIRIRl\") on 
September 30, 1996 . . 
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Ill. OYEllVlliIWf 

The IlIsjority reads <laction 309(c) (5) td countar both the section 
309 (8) general effective date and the 309 (c) (1) genenl. rule of 
nonapplic8bil1ty. In reaching this concl;usion the majority reasons 
tholt Con9ress generall.y intended to limit "suspension ot deportation 
and that a "natural nading'f of section 309(c) (S) calls for a 
restrictive interpretation. The majori.ty fails to consider the 
placement and purposa of'saction l09(c) (5) in the qeneral structura 
of the section 309 effective data and transition rule3 and ignores 
the relevant legislative: hj.story. 1'.S one·; of six exceptions to the 
qenaral rula of nonapplicability in section 309 (c) (1), tha more 
··natural reading" of section 309 (C) (5) bthet it is an exception to 
the nonapplicability rule contained ln section 309(c) (1) . Whan 
section 309 (c) (5) is read with, regard to its place in the framework 
of saction 309 an~ in light of ,its J.egisla~ive history, it cannot be 
applied to any pending cases until after. ~ril, 1, 1991, the IIRlRA 
title III-A effect1ve date.' l: 

In this case, the r.espon·dent 'applied for[:suspension of. deportation 
under the existing.e1i9ibility:rules, submitted her. evidence and met. 
her burden of proof as to 7 years of continuous physical. presence in 
1994. Now, after hl.lving adjudiciJted ',·the continuous physical 
presence r.equirement, the rules have bee~ changed and the Service 
seeks to relitigate the issue of continuous physical presence. This 
case fal.ls squarely within the situationfdescribed in Landgraf y 
USI film Product!!, Sll U.S. 244, 114 S.C~. 1483, H99 (1994), 1n 
which leqislation "sttaclies' new legal ,. consequence15 to events 
completed before its enactment." Leqis.lation whiC;h haa such an 
effect may not be applied retroactively in the absence ot a cl.ear 
stetutor.y directive. ~.' Although the directive in section 
309 (c) (5) clearly .. lten the 'gen.;ral rule. of nonappl.icabilit;y. in 
section 309(c) (t), it does not'change theieffective date of section 
240A(d) or any other provisions of the IIUM. Onder such 
circumstances, Landgraf requires that thli general effecti.vedate, 
April 1, 1991, contr.ol.the appl1cab1lity of new 1.eq1s1etion to 
"events completed before. its enactment." ' 

t", 

, As pointed out in. • the diS5entingopinion of Board Member 
Vl.llaqeliu, even after ApJ'il: 1, 1991, there are certain pending 
cases which may not be affected by the sectlon 240A(d) (1) directi.ve, 
i.e., thos!! pending cases which have not been initiated by a "notice 
1:0 appear under section 239 (a),." , 
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While this case was pending on appeal, the enactment of the IIRlRA 
cr.eated new provislons whiCh will eventually r.eplac" the suspensi.on 
of deportation prOVisions in section 244{a) of the Immigration and 
Nationality Act, 8 U.S.C. § 1254 (a) (1994), with a procedure to be 
known as cancellation of removal and adjustment of status.' ~ 
section 304 of the IIRlRA, 110 Stat. at . The requirements for 
canct!llsti.on of removal and adjustment Ofstatus for nonpermanant 
residents are patterned after those tor suspension of deportation 
but contain ht!ightened eligibility thresholdS.' 

Section 304 of the IIRlRA contains provisions which will limit the 
cumulation of time toward the phys'ical presence requirement in the 
new procedurt! for cancellation of removal. ~ sections 240A(d) (1). 
(2) of the Act. In particular. section 240A(d) (1) provi.des that 
"(f.)or purposes of this section. any period of continuous residence 
or c;ogtinpQu§ gh)';'ic;al preeenc;e in the fjpited States ~ball be deemed 

Among other changes. the new law merges exclusion and 
deportation procedure into a new set of procedures to be known as 
removal'proceedings which will be initiated by a "notict! to appear" 
pursuant to new section 239 (a) of the AC1: (to be codified at 8 
U.S.C. § 1229(a). Suspension of deportation will be gr.adually 
phased out under the IIRlRA and replaced with a form of relief from 
deportation to be known as cancellation of removal and adjustment of 
status. The provi.iona for cancel.lation of removal and adjustment 
of statu8 do not apply to casas pending as of April 1, 1997. unless 
the Attor.ney General elects to exercise one of the two options 
d<lScrlbed 1n IIRlRA sections 309(c) (2) or (3). ~ section 
309 (c) (1) of the IIRIRA. 

The requirement for continuous physical presence is increased 
from 7 years to 10 years;" the showing of hardship is el~vated from 
"extreme" to "exceptional and extremely unusual"; and hardship to 
the alien is eliminated from consideration. Compare section 2~4(a) 
of the Act ~" new sect10n 240A(b) (1) . 
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kg cod when the al1en fa served a Dptiee to appear ynder 50CtigD 
239la)." lEII1phasis added.)' 

The majorJ.ty finds that this limitat.ion in s .. ction 24 OA Id) 111 
applies to the instant cas.. The majority reaches its conclusion by 
f.ocusing upon language in IIRlRA section 3091c) (5) which states: 

paraqraphs (1) and (2) of section 240Ald) of the 
Immigration and Nationality Act (relating to continuous 
residence or physical presence) shall apply to noti.ces to 
appear issued before, on, or after the da.te of the 
anectment of this Act. 

If section 309 (c) (5) is read in j.solation, its ~bl!fore, on, or after 
the date of enactment" language may suggest ·that section 309 (c) (5) 
applies to any case pending after the IIRIRh's September 30, 1996, 
enactment date. Before jUlllping to such a conclusion, however, 
there is a threshold question as to the effective date of section 
3091c) (5) itself. This question must be answered by considering the 
language and place of section·309Ic) (5) in the overall structure of 
the ·"ection 309 effective. date snd transition rules. ~ K Mart 
Cprp. y. Cutler Inc., 486 U.S. 281, 291 (1989) (hol.dj.n'l that 
const·ruction of lan'lua'le which takes into account the design of the 
Geatate as a whole is preferred) . 

. V. S'r1WC~ ANALYSIS or SECfION 309 Off TIlE IIIlIRA 

IIRIRh's "ection 309 provides a complex framework of effective 
dates and tr.ansition rules. Examination of section 309 reveals two 
benchmarks concerning the·phasinq-in of the various pr.ovisions of 
title III-A: 

1. The 'leneral effective date in section 309(a): April 1, 1997: 

2. A general rule of nonapplicability in section 309(c) (l.): Even 
after April 1, 1997, new rules do not appl.y to cases that were 
pending on the effective date. 

• Section 240A(d) (1) also deertlS continuous physical presence to 
hs va ended upon the commission of specified of.f.enGes. Section 
240A(d) (2) provides that breaks in physical presence "j.n excess of 
90 days or for any periods.in the aggregate exceeding 180 days" will 
interrupt continuous physical presence. 
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The majority ignores the' significance cot the second benchmar.k in 
analyzing the lang~age of section 309(c) (5). As explained below, 
section 309 (c) (5) 3ets forth an exception only to the second 
benchmark and is inapplicable to any pending cases until the genenl 
effective date of the Act. 

A. '!bOIl GGlnelt'al Effective Data· i.n Saction 309 (a) . 

The general rule for the effect.1ve . datil of IIIlIRA sections 301 
through 309 ie established in section 309(s), as follows: 

Except .,,, prgY'ded in thin Bestiqn end sections 303 (bl (2), 
306 (c), 30B (d) (2) (D), or 30B Cd) (5) of .this division, this subtitle 
and the Bmp.Ddment= made bv thi, epbti til e shall take effect on 
(April 1, 1991) (in thiS title refel:l:ed to as the "title III-A 
affective date"). 

Section· 309(a) of the IIRIM (amphasis:added). 

This overarC:hl.n9 effective date provision in section 309 (a) applies 
to a1-1 of. the 8IIIendments contained in HIlIRA section 304, J.ncluding 
the new rules for continuous physical presence in section 240A(d) of 
the /\ct. . 

B. The Qanelt'al aule of lnappUcabUity 1n Section' 309 (e) (1) . 

The t~8nsition ~ules for the new IIalRA provisions are contained 
in section. 309 (c) . Section 309 (cl contains 8 genenl rule of. 
inapplicability in pa~agr.aph (1) and 9 number of exceptions to that 
r~l.e in paraqnphs (2) through (1). The general rule of 
inapplicability in section 309 (c) (11 of the IIRlRA provid.es as 
follows: 

GENERAL RULE THAT N&W ROLES DO NOT APPLY. -- Sub]"c!: tg thg 
sYSC"edtng prOyisign! of this subsection, in the case of an alien 
who is in exclusion or deportstion procraedings befor'! (Apr'il 1, 
l.991, J--

(A) the amendment~ mada by this subtitle sho!! not apply, and 
(B) thl! proeeedinqs. . aha11 p9nt~ Dye to bp. ggnduc:ceg 

wf thpyt; regard tg 6ucb amendment3-' 

Section 3091c) (1) of the IIP-IRA (emphasiS added). Thus the gene~al 
rule of inaPplicability contained in section 3091c) (1) is that any 
alien in deportation proceedings befgre April 1, 1991, will continue 
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to have the benefit of the rules for section 244(a) suspension of 
deportation 'yen after the April ,. '992, @ffmGtiye dat9, 

~rter April 1, 1997, there will be a two-track system of relief 
from deporl:al:10n. ~liens in deportal:ion proceedings prior 1:0 

Apdl 1, 1997, will continue to be el1.9ible for suspension of 
deporl:ation under the requirements now contained in section 244 (a) 
of the ~ct. Aliens placed in deportation proceedings after April 1, 
1997, will be 'subject to the elevated el19ibility requirements of 
cancellation of r.ellloval and adjustment of statuS in new section 
240A(bl. As discussed in Board Melllbl!r Village1iu's dissent, the 
Al:l:orney General may, after April 1, 1991, elect to apply the new 
procedures ot llRI~ title Ill-A to cases which were initiated prior 
t.o Aprll 1, 1,997. See nction 309 (c) (21 or thll lIRIM, whj.ch 
d1rects thaI: in such circumstances the previously l.Gsued Or.der to 
Show Cause shall be "valid as if provided under section 239 or such 
Act." 

C. Exceptions to the Sact10n 30~'o) (1) Gana~al Rula of 
lnappUCIObil.ity in Paraqnpha (2) - (7) . 

Paragraphs (21 through (71 of section 309(cl spell out exceptions 
to ,the general rule in secti"on 309 (c) (1) tMt the new IIRIM 
provisions are inapplicable even after April 1, 1997, to aliens in 
proceedin9s before Apr1.l 1, 1997. ~arBgraphs (2) and (3) afford 
the Attornay General the optl.on to elect to proceed under the new 
cancllllation of removal proviSions of the IIRlRA in specified cases. 
Paragraph 141 addresses judicial review ot exclusion and deportation 
proceedings. Paragraph (5) addresses suspension of deportation, 
caGes. Para9raph (6) addresses a new exclusion provision as applied 
to family unity cases. Paragraph (7) refers to ceilings on grants 
of suspens1.on of deporl:ation in ;ny one fiscal year. 

As discussed above. the lanquage of section 309(c) (5) counters the 
genersl ruh of inapplicability in section 3091c) (1). The haut of 
the issue in this case is whethllr section 309(c) (5] also alters the 
general effective date in section 309(s). 

I). fha Reach of IIlUAA Section 309 (c) (SI . 

SOllie of the paragraphs of sect-ion 309 (cl address evants occurring 
prior to April 1. 1997. Section 3091cl (41. for example, explicitly 
refers 'to cases in which "a finsl order of exclusion or deportation 
is entered lIIore than 30 days after the date of the enactment of this 
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. . 
Act ... • Other paragraphs,' such as (2). (3). and (6), IIpply only to 
events occurring after April 1. 1997. The Attorney Ge~eral opt~on 
to elect to apply new procedures in paragraph (21 is' explicitly 
lilTll.ted to cases in which ,an evidentiary hearing "has not comrnencec1 
as of the title III-A effective dete.- Similarly. under paragraph 
(3). the Attorney Genereloption to initiate new proceedings could 
not occur before the provisions for these proceedinqs take effect on 
April. 1. 1997. Likewisl! •. under puagraph (6). the new ~amily unl.ty 
axception to II new exc1u.sion : provision has no applicability until 
April 1. 1997. . 

Unlike the paragrapbs: dl!scribed above. section 309 (c) (5) is 
ambiguous as to whether it applies from the effectivec1ate or the 
anactlllent date. We know· that section 309(c) (5) counters the 
general rule of inapplicGility in section 309 (IC) Il) that 
proceedinga underway before April 1. 1997, "shall continue to be 
cgnd"cted without regard to (IIRIRA t:!.tle III-A] amendlllents." 
(£mphaGia added.) The critical i~sue is whether section 309(c) (S) 
al.so countemands t.he section 309 (a) general -effective d.te. ThEl 
majority attributes a double effect to section 309(c) (5) 80 that it 
changes not only the:.· section 309 (cl (1) general rule of 
inapplicability. but al.so the general effective date: in aecti.on 
309 (II) • The unresolved amlligui ty presented by the !language of 
section 309(c) (5) is whether it, counters the section 3091a) 
effoctive date es well·· as th.. section 309 (c) (1) I:'ule of 
l.napplicabil.ity. ' 

Had· Congress intend .. d: section 309(c) (5) to altsr .'the general 
effective date 11.5 wall as·· the·genaral transition rule, lit could have 
clearly so directed. : See •. ,fol:' example, UP-1M section 34 a (b) 
which, in amending section 212 (h) of the Act. provJ.desi: 

The amendment made by·subsect!on (a) (A) sha!! be effective 
on the dat" Of tbe' enactmgnt of tb!a Act and r~] shall 
apply in the case .of· any alien who is in exclusion or 
cl.eportl,ltion proceedinqs:' 8S of such: date unless ia final 

It Ghould be noted that· section 309(c) (4) inst.ruct·s as to the 
applicability of provisions of the Immigration anc1 Nationality ACt. 
in effect prior to passagG of the II1UlVl. in the case of, final orders 
entered more· than 30 days after t.he d.ate of the enactment of the 
ItRIRA. Thus. section 309(c)(4) does not. modify tbe effective dat.e 
of any provisions of theIIRIRA relating to judicial review. 
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administrative order in such proceedings has been entered 
as of such date. 

Section 34B(b) of the IIRlRA. 110 Stat. at ____ (emphasis added). 
Clause A of section 348 8Kplicitly states the effective date. 
Clause 6 of section 348 specities which cases are affected on the 
effective date. Notably. section 309 (c) (5) laCks a Clau!!Ie A 
Gpecifying an effective date. It contains only the Clause B 
instruction a6 to whiCh cases are affected on the general effective 
date of the Aet. Had Congress intended to alter t.he gen!lral 
effective date in section 309(c) (5), it could.have followed the 
pattern used in section 348, and section 309(c) (5) would have read:' 

Paragraphs (1) and (2) of section 240A(d) of the 
Immigration and Nationality Aet (relating to continuous 
residence or physical presence) [AI sholl be Rffc:s;t j ye gn 
tho date of enactment and .[B) shall apply to notices to 
appear issued before. on. or after the date of the 
enactment of this Act. 

BeceUSe of the olllission of the above-emphasized language from 
section 309 (c) (5). the general effective date of section 309 (a) I.':;; 
not countermanded by the language of section 309(c) (5). See also 
the directives in section 308 (d) (2,) (0). "effective upon enactment of 
this Act" and in section 308(d) (5). "{eJtfective as of the date of 
the enactment of the Antiterrorism and &ffective Death' Penalty Act 
of 1996." The omission of 5uch plain language in section 309(c) (5) 
neqates the majority claim that this section alters the qeneral 
effective date in section 309(a). 

The majority claims that the "before, on, or after the date of! 
enactment" clause in section 309(c) (5) would have no purpose were it 
not meant to alter the general effective date in section 309 (a I . 
But in making this statement. the majority overlookS or ignores the 
dirQctive's in sect'ions 309 (c) (1) (A) and (6) that none of the ne'" 
suspension rules shall apply even after the general effective date. 
Aprl.l 1, 1997. Thus. section 309(c) (5) is not surplusage. It 
counters the general rulee of sections l09(c) (1) (A) and (8) in eases 
in which deportation proceadings were commenced before, and remein 
pending after. April 1. 1997. 

For these reasons. section 240A(d) is not effective until April 1. 
1997. and nction 309(c) (5) does not apply to suspension 
applications "'hich are considered prior to April 1. 1997. 
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VI. LEGISlAT:tVE HISTORY 

As originally enacted, the general transition rule in section 
309(c) Il) applied "to the case of an alien who is in exclusion or 
deportation proceedings M of the title: III-A effective date. n 
(El1IphaSis added.) Eleven days after the IIRIRA'" enactment, a 
technical amendment struck and replaced the term "as ot." with the 
term "before." ~ Extension, of Stay in the United States f.or 
Nurses Act, Pub. L. No. 104-302, § 2, 110 Stat. 3656 (1996). 

It was clear under the unamended version of section' 3091c) (1), 
that section 309(c) (5) applied only after April 1, 19~i, bGcause one 
would not know whether an aliGn was in proceedings "as of" that date 
until April 1, 1997, arrived. This beiT19 so, the majority's 
position can stand only it tho technical amendment, enacted on 
October 11, 1997, was meant to bring forward the section 309(c) (5) 
effective date from April I, 1997, to the::date of onactment of the 
IIRIRA, Septembor 30, 1996. The majority, has failed to demonstrate 
such an intent and the legislative history indicatos otherwise. 

Tha legisJ.ative history of the technical amendment strongly 
suggests that it was not meant to altar th~ April 1, 1997, effectiv~ 
daee for aection 309 (e) (5) established, l.n the IIRlRA. In explaining 
the technicel amendment, Representative Lamar Smith, Chairman of the 
SubcomJ!litte~ on I/IIIIIigration and tlaims:: of the House Judieiel'Y 
Committee, noted that the "a.:LQ.f the eff,ective date" languaqe in 
IIRIRA section 3091c) (1) conflicted with' the reference in section 
309 (c) (4) to cases in which final orders were rendered "30 days 
after the date of the enactment," thus delayin .. the prohibition of • 
judicial reVl.ew in such casCiS until after title III's general 
effective date. 142 Congo Rec. HI2.293-01 Idail.y ad. Oct. 4, 1996), 
aya"ah1e in 1996 WL 565773 (statement of Rep. Sml.th) (emphasis 
added) . 

Representative Smith stressed that it "was the clear inl;ent of the 
conferees that, 6S a g@ner,,] mAtt", the full packaqe of changes 
madll by this part of 'title III [a)ffect those cases filed in conre 
afte; the enactment Of the new ]aw~ leaying saaes already papdina 
befgrO the c;ourt;s to s;ontinu'g. under ex" ,tin; law·, Is1... (emph,asis 
added). After notin9 that some reforJ7ls: in title III were to be 
"acceJ.erate [dj ," Representative Smith referrad specifically to 
section 309 (c) (4) which "calls for accelerated. implementation of 
some ot the refol:lDs made in section 306 regarding judicial review." 
llL. There is no mention of section 309 Ie) (5) OT. Changes to rul.es, 
for suspension of deportation. 
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not be presumed in the absence 6f ~c188r intent" by Congress. 
Landgraf, 114 S.Ct. ~t 1491, lS01!. As the Court noted, "[CJ1esr. 
intent assures that Congress itselflhas,affirmatively considered the 
potent!.l 'unfairness of retroactivelapplicat!on and determined that 
it is an acceptable price to pay for the countervailing benefits." 
~ at 150l-

A statute has retroactive effact 4hen, Kthe n~w provision attaches 
new leqal consequences to events completed before its. enactment." 
~ at 1499. In such a Situation, ,it is not enough to search for a 
reasonable construction, 'or a construction consistent with the 
perceived restrictive q0816 of the'leqislBtion, or with a "natural 
readinq." The application of the 'new rules in section 240A(d) to 
this case would alter the determination made montns before the 
enactment of the IIlUAA that th~ respondent in this can had 
satisfied the eHqibilJ.ty requiliement for continuous physical 
presence for GUGpension of deportation. 

i 
Here we have clear lengueqe setting an effective date on April 1, 

1997. Onder the rulinq I.n Landqn!:. the qeneral effective date in 
section 309 (s) can only be drawn forward by a clear and plein 
expression of conqres5iona1 inten~ to do so. In the absence of 
clear lanquaqe advancinq the ef~ec~ive date, the general effective 
date of section 309(a) must be app~ied. . 

In addition to the presumption i of nonretroactivity, this case 
involves the question of deportation, an area in which doubts as to 
the effective date of section 309(c) (S) are to be construed in 
fevor of the alien to take 'effect on the IIRI~'s general effective 
date. Sou. INS y. Erricp, 385 U.S. 214, 225 (1966) (construin'1 
section 24l(f) of the Act, 8 u.s,C'i § 1251(f) (1966), and indicating 
thet doubts as to the correct construction of the statute should be 
resolved in the alien's favor ev~n when interpretinq provisions 
related to relief frolll deportatj',on): aft!! illig INS Yo cardou
f9"''''S''; 480 U.S. 421, 449 (19B1) (notinq the "lonqstandin'1 
pT-inciple of construinq any J.ingGrinq ambiqIJiUes in deportation 
at.gtutes in favor of the alien"); :r9n9 Haw Tan X Phelan, 333 U.S. 
6, 10 (1948) (statin'1 that any doubts reqarding the construction of 
the Act ere to be resolved in the alien's favor); Matter gf Tlwqri, 
19 I'N Dec. B1S (SIA 1989). . 
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VIII. !'lilt I!'EDZW, cncun COURT DECISIONS 

9202514912177 

Two federal circuit courts hav~ recently rendered decisions in 
eases construing the effective date and transition rules of l.IRlRA 
section 309. Both decisions have ruljd that broad lanquaqe altering 
the section 3091c) (1) rule of nonapplicability of the IIURA rules 
to pendinq cases did not modify the qeneral effectivG date provision 
J.n section 309Ia). 

The United States Court of Appeals for the Ninth Circuit has 
directly addressed the issue presented in this case and held that 
under section 3091c) lSI, section 240Ald) of the Act has no effect 
until April 1, 199'7.' As!:rgro y .. TNS'; No. 95-'70551, 1996 ~IL 138828 
(9th Cir. Dee. 30, 1996). The court in Astrero reasoned that the 
fact thet under section 3091c) (5) the "new, requirmment3 may apply 
retroactively to ~rigqer cutoff dates based on notices to appear 
issued prior to April 1, 1991, does :;no~ chsnge the effective date 
itself. u IlL. at ·2. 1n other)words, section 309(c)(5) is 
retroactive froln the point in time.' .. that proviSion takes effect. 
Le .• April ],. 1991. 

SJ.milarly the United States Court of I',ppeale for the Seventh 
Circuit ncently addressed the question whether IIaIRA section 
306(c). 110 Stat. at • chanqed the effective date prov~sion in 
section 309 (a) as weJI""is the qenual rule of inappl.icabl.llty in 
sectiorl 309 (c) (1). Lelon! y. herll!!!an, No. 96-2498. 199'7 WL 24520 
17th Cir. ,jan. 23. 1997). 

LAlani involved an appeal from a district court decision upholding 
IJ district direc~or' s denial of a rei'quest for volun~ary departure. 
The issue was whether the lIRlRA'1i new limit on court review 
enacted as section 242(gl of the Act (to be codified at 8 U.S.C. 
§ 1252Ig)) ~akes effect on the date of enactment or on ~he effectl.ve 
date. In regard to applicability of ,'section 242 (ql. IIRllIA section 
306 (e) provj.ded that the section should apply "without limitation to 
claims arising from all past, pending, or future excl.usion, 
deportation, or removal proceedings' under such Act." (Emphasis 
added.) . 

The Immi9ra~ion and Naturalization Service argued that this 
hnquage in section 306(c) made< section 242 (9) l.mmediately 
applicable from the date ot enactment:, thus divestinll the courts of 
jurisdiction over cer~ain forms of titillation. The Seventh Circ:uJ.t 
rejected the Service reading, and held that section 242 (g) takes 
effect on April 1, 199'7, accordJ.nq ·:'to the IIsneral effective date 
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provi .. ion in section 309IG). In 00 findinq. tha court r9as~n.~ ~h.t 
th@.<eference to sUbSection Iq) in sectlon 30elc) -i~ meant only to 
provide en exception to sAstten lOOts'" 9@nqral pr;nr.ipla of non
retroactiVity. so that When IIUM cum .. ~ ltll" .. !fect on April 1. 
L997. Duboection Iq) .,ill apply r .... TMt:r.ivp.ly. unlike the other 
Bubaect.1ons.- La]op1 y. Porrymon, ~, 19~7 WL 24520, ~t ·2 
(e~phasia added). 

Notably, I.alan! IlSIIS the same structural. approach 1;0 interpret1ng 
sectluns 3091.) ~nd (c) as do •• the Ninth Circuit Court of appeals 
in Aetrerg. The caurt if] LaJ.An1. also ralied upon the preswnpt.iull 
against advancinq the 9 .. ncrd effeotivQ data in the absone .. of el. .. ar 
l."n9uoqa when "the new proviS1on attaChes new legal COllo .. '1U ..... "o!:9 to 
events completod bcfor:e ita ~maet"'Clnt," Landgraf v US' F"m 
Product:;;., auo.r.a, a1: 1499. 

tlnfortuna.tely. the majority du ... l"l,,,, in thb ca.e c" .. ,t .. " " 
naHonwida apll.t in th .. tr ... tmont nf opplicants for sUGPans10n 01 
daportatlon in pencU1l9 c1<lf'ottation c;; ... eo. In the !linth CirCUit, 
end lil:oly i!\ th" Sp.vP""h Cir.cuit. the courts have <eco\lnizad that 
section 309 Ic) (5) cannot be interpreted to tal,e effect prior to 
April 1. 1~~7. Without better r. •• sons than those expressed 1n the 
IlIifj ot1t.y deci;a1.on, t.hia Goo.rd ahould not roach .; r.Qlult whieh 
impOAp." an earlier Ilttective data 1n other jud.d1t:1.iuns 
natJ.onwlde. 

t·or tile reasons s1:ated aUuu6. the proviaion. of lInIIV\ ~"ctio" 
24 0 ... (d) ~houLd not opply ~.n t.hl'! continuous phySical presence 
determination 1n thb case. Thh Board .hould. thcrefoco. r"v1~ ... 
tho hau" of ur.1'p.mp. hardship raiiled on appeal..' 

I a~ree with the view. oxpressod in thA di •• qnts of Rn~rd Mambers 
Vl11aqel1u and Rosencerq. 
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QrSS~NTING 'OpINZPN: Gustavo D. V111aqeliu, Board MelDber 

92025149077 

I respectl:ully dissent. ,While I fully aqree with 1:he diG Gent of 
Board Member Guendelsberqer. as to the statutory scheme of section 
309(c) of the, 111eqa1 Immiqration Reform and Immigrant 
!\esponsibility Act of J.996. enacted j,s Division C of tho Departments 
of Commerce. Justice, and State, and the Judiciary Appropriations 
Act for 1997, Pub. L. No. 104-208,110 Stat. 3009, ("'IIRlAA"') 
and its effective date, I write separately to emphaSiZe two pOints 
on Which I disaqree with the majority's conclusiona. 

One, the 'interruption of continuous physical presence applies only 
when an alien is placed in removal proceedinga and seeks 
cancellation of ,such remDval under' the new procedures. Two. the 
l:anqusge "'notice to appear ).ssued before, on, 'and after enactment" 
r.elied upon by the majority is merely a jur).sdictiona1 provision 
precludinq jurisdictional challenqa& when an aHen is placed under. 
the new removal procedU%ee by either the 'notice initiating such 
r.emova1 proceedings under sGction: 239 (a) of the IJMliqration and 
Nationality Act (to be codified at S'U.S.C. § 1229(a), o~ the ,notice 
that the Attorney General has elected to convert a previously issued 

,Order to Show Cause into 'a notice to appear in removal proceedings. 
The latter option gives su!Ucientmeaninq to the lanquage "befor.e 
enactment" without adopting an overbroad interpretation inconsistent 
with the statutory language and its legislative history. Section 
309(c) (2) of the IIRlRA specifies that the notice of hearing issued 
pursuant to section 235 or 242 of the Act, 8 ,U.S.C. §§ ,1225 or 1252 
(1994). shall be valid asH 'provided under aection 239. 

:t. SECTIOlI 240A(c!) (1) DOES Ncn nt'SlW1PT COlftINUOt1S i'HlC8:tCAL 
nzSII:NCZ Ilf ALL PZNDIlfQ CASZS 

Section 240A(d) (1) of the Act ~ (to be codified at 8 U.S.C. 
5 1250a(d) (1)) does not mandate that~a1.!- notices to appear interrupt 
continuous physical presence. 'It $pacifical.ly limits its 
application to casea where a notice :to appear under section 239 (a) • 
placing the alien, in removal proceedinqs hss been issued. The 
pertinent language of section 240A(d) (1) of the Act. a9 enacted by 
the URIAA states: "For purposes: of thia section, any period 01: 
continuous residence or continuous ,physical p,resence in the United 
StItes shall be deemed to end when :the alien is served s notice to 
appear under sectign 239 (j!) '.. (EIIlphasis added.) The 
majority uncgnvincinqly ,violates : the first ·rule of statutory 
construction that 1egislstive intent should be ascertained from the 
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plain meaning of the statute. by dismissing these'crucial las~ three 
words, which clearly limit the class of aliens to which it applies. 
SAa INS y. Ca rdg&B-ronseca, 480 U.S. 421, 431 (1987). 

In addition, the majori~y opinion violates th~ rule of statutory 
cons~ruction that no provision of law should be construed 60 as to 
render a word or clause surplusage. ID.ngys Vo United Stotes, 485 
U.S. 759 (1988). It is also inconsistent with protecting settled 
expectations when new provisions attach new legal consequences to 
past events, as a safeguard against unfairness in retroactivity, and. 
with the rules for interpreting immigration statutes consistently 
invoked by the Supreme Court and this Board, as pointed out in the 
dissent of Board' Hamber RosBnb~rq~ Landgraft VT PSI Film prgduct;;, 
~, 511 U.S. 244 (1994); INS y, ErrIco, 385 U.S. 214, 225 (1966); 
BOrber y. Gon;ales, 347 U.S. 637, 642-43 (1954); Fong Haw Tao y. 
Phelan, 333 U~S_ 6, 10 (1948); AccQrd INS VC Cardg;:a-FQosCC:4, 
3upra, at 449, and cases' cited therein .. 

Applying the well-settled rules of statutory construction. 
expreesio unius e~t exclusio alterius and ejusdem generis; to the 
statutory language, which states that all notice~ to appear are 
subject to the rules prescribed in section 240A(d) (lo) of the I'.ct, 
means that only a notice to appear under' section 239(8) 
automatically interrupts physical presence. and by implication other 
notices to appear do not, unless the Attorney General chooses to 
exercise the option provided under section 309(c) (2) of the IIRIRA. 
~ Hatter gr Lazarte. Interim DeciSion 3264 (BIll. 1996); Matter gf 
Belt.rilO, 20 I&N Dec. 521 (BIll. 1992); 21'. N. Singe:r:, Sut.herland 
Stilt.ut.ory const.ruct.ion §§ 47.17, 47.23 (4th ed. 1985). This limited 
interpretation would be ,consistent.with the language of sections 
309(c) (2) and (3) of the IIRlRA, which allowe the' Attorney General 
to tr.eat a notice of hearing under sections 235 or 242 a6 if under 
Section 239 after a 30-day notice to the alien, or to terminate 
proceedings and proceed' instead under the new procedures. Section 
309(c) (2) speCifically atates that "[il£ the Attorney General makes 
such election, the notice of hearing provided to the alien under 
section 235 or 242(a) of such Act shall be valid as if provided 
under section 239." Note, however. that the option under section 
309(c) (2) i5 limited to cases where an evidentiary hearing has not. 
cOl!ll!lenced before its etfect1ve date 0 Similarly, the Attorney 
General's option to terminate proceedings under section 309(c) (3) 
and proceed under the new standards is iimited to cases in which 
there hae been no final administr~tive decision. Neither li~itation 
makes 6eose under the majority's ruling. 
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II. SECTION 309(0) (5) IS.ONI.Y A .:rtIRISDIC'UCIMAL PROVISION WHICH 
PRESC1UBIi:S 'r~'r CON'rltlUOUS PHYSICAL 1'RESENCIi: HAY m: IN1'BIllWPTli:D 

The majot'ity' srelJ.ance· on the lanqu3IJe of section 309(c) (5) of the 
IIRIRA for its overbroad interpreution of the interruption of 
continuous phy~ical presence rules prescribed under section 
240A(dl (11 of the Act is similarly unconvincinq. Section l09(cl (5) 
is a jurisdictional provision. directing to the rules for 
interruptinq 'physical presence and precluding juriSdictional 
challenges to their potential retroactivity. All that section 
l09(c) (5) prescribes is that an Order to Show Cause may interrupt 
continuous physical presence under section 2401\.(d) (11. Section 
309(c) (S) of the IIRIM st~tes: 

Psraqraphs (11 and (2) of section 240A(d) of the 
Il!II!Iigration and Nationality Act (relatinq to continuous 
res.idence or physical presence) shall apply to notices to 
appear issued before, on, or after the date of the 
enactment of this Act. 

. The I<ey passage to the inajority' s opinion is that "in ordel: for the 
section l09(c) (5) ey.ception to the transitional rule to have any 
independmnt meaning at all, it must apply to aliens served with an 
Ordmr to Show Cause prior to the date of enactment· and therefol:e, . 
the retroactive interruption of physical presence applies 
automatically to all cases. That is simply not true, and assumes 
tha.!: section 309(c) (51 1:1 .n exceptlon to the transitional rules. 
It 1s also an incomplete syllogism that ignOl:e5 the f.act that the 
language of sections 240A(dl (1) and (21 of the ACt describe a. 
lilll.ited class of aliens .. hose continuous residence or physical 
pl:esence is deemed to be interrupted. It does not interrupt 
continuous physical presence in all cases. 

No one disputes that the section 240A(d) (11 rules are applicable 
to Ordel:s to Show Cause issued before enactment of the Act. Our 
dispute is as to what the "rules" command, and their affective da):a. 
I also ~o not dispute that the section 240A(d) (1) rules may effect 
substantive chanqu r"qarding aliqibility for relief in cases 
pending befora the April 1. 1997, effective date of the II~IRA. My 
argument is, instead, that such substantive changes take place when 
the alien is placed in removal proceedings, and seeks cancellation 
of such rell\ova 1. That is what the statul:e mandates and the 
legislative history reflects. 
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Section 309(d) (5) of the IlRIAA, as enacted, does not state that 
the interruption of continuous physical prossence applies to an 
cases, 8S it easily could have and once did,. as discuss",d below. 
Instead, it states that the rules in sections 240A(d) (1) and (2). 8S 

to whose physical presence is interrupted, applies to all cases. 
It directs us to section 240A(d)(1) of the Act and thereby precludes 
jurisdictional challenges by aliens who lose their eligibility for 
suspension of deportation i.n removal proceedings and challenge its 
ex post facto application. The J01nt Explanatory Statement of the 
Committ~e of Conference, K.R. Rep. No. 104-2202, available in 1996 
WL 563320 am;t 142 Congo Rec. K10,841-02 ("Joint Explanator.y 
Statement"), on section 309 of. the IlIUM .. while discussing the 
Attorney General's discretionary election to apply the new 
proceedings, specifically stated that although the rIRlRA'" 
amendments did not apply to pending caGes, its language was meant to 
retai.n jurisdiction over aliens ser"ed with· notices of hearing and 
Orders to Show Cause. 

It an alien is placed in deportation proceedinqs pursuant to an 
Order to Show Cause befote the IIRlRA takes effect, and i6 
subsequently giv~n a notice under section 309(c) (2) that the 
Attor.ney General intends to treat his Order to Show Cause as a 
notice to appe~t under section 239(a) of the Act, then he is subjact 
to the interruption of continuous 'physical presence mandated by 
section 2~01\(d) (1) . This liml.ted class of aliens for whom the 
Attorney General exercise5 the section 309(c) (2) option is clearly 
made up of "alien(s) served with a notice to appear (treated as if) 
under section 239(&)." Therefore, it is not true that section 
309 (c) (5) has no JD"aning unless we adopt the overbroad majority 
rulinq in this case. I\s explained in Board Member Guendelsberger's 
dissent, the exceptions to the April 1, 1997, effective date of the 
IlRlRA in sections 309'(c) (2), et seq., are meant to address the 
rules applicable' to eases pending on April 1, 1997, not 
september 30, 1996, unless another provision of the IIRlRA 
specifica).ly directs otherwise. A:itretO y INS, No. 95-70557, 1996 
WL 138828 (9th Cir. Dec. 30, 1996); accprd Lalani y, Perryman, No. 
96-2498, 1997 WL 24520 (7th Cir. Jan. 23, 1997); RodrigneZ y. 
Wsllis, No. 96-3518 (S.D. Fla. Jan. 29, 19971. 

A·section 239(a) notice to appear. initiates removal proceedings and 
interrupts continuous physical presence pursuant to section· 
240A(d) (11 for purposes of cancellation of removal. Similarly, a 
pr.operly exercised Notice of Election under secti.on 309 (c) (2) 
subjects a depo~table alien to removal procedures, which the index 
to IIRIAA at tit.le III, subsecti.on A, spacinGS are sections 239, et 
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seq., of t.he Act.. , In removal procedures, t.ne formerly deportable 
alien i5 subject t.o tne $ect.ion 240A(d) (1) interruption of 
continuous physical presence becauGli section 309 (cl (5) specJ.fJ.es 
that such' rules apply to notlclis' to appear issued before, on or 
af.ter enactment of tne IIalRA. The Order to Show Causli is deemed 3 
notice to appear under section 239(a) because the Attorney General 
has elected to proceed aqainst him:pursuant to section 239, et. seq., 
the lanquaqa of section 240A(d) (1) limits such an interruption to 
aliens against whom .. notice to appear under section 239(a) has been 
issued, snd section 309(c) (2) specifies thst the Order to Snow Cause 
haa the same jurisdictional sf-fect as a notice under section 239. 

IU. LEGISLATIVE KlS'rOax 

The leqislative history of the II'RlRA is consbtent with the above 
l.nterpretatlon and inconsistent with the majority's interI?r.etBt.ion. 
It re,flects that the interruption, of continuous physical presence 
was initially introduced as applicable to rlmoval proceedings, 
through section 240A(d) (11, and to suspension ot deportation 
applicationG throuqh section 309(c) (5) as part of the transitional 
rules for. pending cases. Section 309(c) (5) then stBted, ~In 
applying section 244 (a) ot tbe Immigration and Nationality Act (as 
in effect before the date of enactment of this Act) with respect to 
an application for suspension of deportation which is filed befor~, 
on, or after the date of the enactment of this Act and which has not 
baen adjudicated as of 30 days after the date ot the enactment of 
this Act, the period of continuous physical presencll under such 
SQct10n shall be deemed to have ended on tba date the alien was 
served an order to show cause pursuant to section 2421'. of such Act 
•••• " Hit 2202, § 309, anllable in Congressional Quarterly's 
Washington Aler.t ~ Westlaw, at 1995 CQ US KR 2202 (Auq. 4, 1995). 

The bill was subsequently reported on March 4, 1996, favorably by 
the House Ju~ciary Committee with identic .. l language in section 
240A(d) (1), but section 309 (e) (5) had been amended to apply the 
section 240A(d) (1) rules to suspension of deportation applications 

I The Supreme Court haa ruled that 'the title of a statute or section 
can aid in resolving an ambiguity in the lagislation's text. ~~ 
National Center for Imm:fgrant5' Bights, YnS., 502 U .. 5, 183, 189 
(1991); Mead Corp, y. Xlll@v, 490 U.S. 714, 723 (1989) ; FTC y, 
Mendel Brpa" Inc., 359 U.S. 385, 388-89 (1959): ~ 2A Singer, 
sup".., §§ 47.01,47,03,47.14. 
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where the notice to appear was issued after enactment of the Act. 
The Committee Report. n.R. Rep. No. 104-469(1) (1996), ayailable to 
1.996 WL 1.68955, at 470. specifically stated that th .. "continuous 
phy,ical presence terminates on the date a person is served a notice 
1:0 appear for a removal prp"ftdinq," JA.. S 304 (mmphaeie added 1 , 
and 81::0 stated that the rules of section 240A(d) (1) applied "as a 
cr1terion for eligibility for caneellation Of tempy .. l" to "any 
notice to appear (including an Order to Show Cause under current 
section 242A) issued after the date at enactment of thh Act." .I.IL.. 
S 309 (emphasis added). 

On March '7 and 8, 1996, the bill waa withdrawn from several 
coJft/llittees and I'eported fl'om several othel' cOlMli.tteee with 
amendments. The bill was reported to the entil'e House on March e. 
1996, had identical language in section 240 (d) (1), limiting its 
application to cases where a section 2391al notice to appeal' had 
been issued and section 309(c) [51 r.etained the language about the 
applicability to suspen:sion of deportation applications in l.ta 
heeding, but deleted the ope~ative languaqe that the intel'ruption of 
~ontinuous physical p~e5ence upon issuance of an Orde~ to Show Cau3e 
applied to section 244(a) applications. It therefore now meant that 
suspension of deportation appli~ants were subject to the section 
240A[d) (1) rules whieh, as discussed above, interrupted eontinuous 
physical presence only if a notice 'to appea~ unde~ seetion 239(9) 
plac1ng the alien in I'amoval proceadinqs was issued. This was the 
bill paased by the House of Representatj.ve~ on March 21. 1996. aftel' 
othel' emendlnents on the House floor. ~ HR 2202, aYailabJe l Q 
Conqressional Quarterly's Washington Alert ~ westlaw at 1996 CQ US 
BR 2202 [enqrossed Mar. 21, 1996). 

The bill was placed in the calendar of the United States Senate on 
II.pril lS, 1996, efter i.ts introduction by Senator Orrin Hatch or: 
Utah as S. 1664, on April 10. 1996. ~ S 1664, aVailable lp 
Congressional Quarterly's Washington Alert ADd Westlaw at 1996 CO US 
S 1664 (reported in Senate Apr. 10, 1996). I\. critieal diffel'ence in 
~his bill is that section 244 of the Immigration and Nationality Act 
of 1952. as amended, would be replaced by section lSO(b) of that 
bill pr.oviding .. new sectl.on 244 entitled "Cancellation of 
OeportJilticm: Adjustment ot Status; Voluntary Departure." Sectl.on 
S 150(b) of that bill provided that continued physical presence was 
deemed to end when an Ordar to Show Cause was iSBued • .I.IL.. § lSO[b). 
However. section 150 (dl of the bill, entitled "Effective Dates." 
limited its application by stating that the "amendments made by 
subsection (b) ~hall take effect on the date of the enactment of 
thJ.s Act. and ~h811 apply to all. applications for reJ.l.ef under 
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section 244 of the Immigration and Nationality Act (8 U.S.C. 12541, 
I!xcept that, for purposes of. deter.JDining the p"riods of continued 
residence or continuous physical presence, the amendments made by 
subsection (b) shell afillll.y to all aliens upon whOl!l an order to show 
Cl1llQ/l is serred on or "fter the date of the enactlllent of this 1I.et." 
~ at § 150(d). 

On May 2, 1996, the Senate pasaed S. 1664 as an in$ert to H.~. 2202 
and sent it to the House of Representatives for concurrence. on May 
20, 1996, the House refused to concur in the Senate amendments Bnd 
the bill was referred to the Conference COmmittee. On September 25, 
1996, the House agreed to the Conference Committee Report on the 
language of the IIRlRA. On· September 28. and 30. 1996. the HOUGe of 
Representatives and the Senate, respectively. 'agreed to the language 
of the IIUM. BS finally enacted. snd it was Signed by the 
President l.nto law as part of the fiacal year 1997 spending measure 
for the federal government that same day. 

In short, the language of the IIRIRA. as finally enacted. retained' 
the "notice to appear under· section 23.9 (8)- language of sectl.on 
2~01l.(d) (1); deleted the operative language applying the interruption 
of continuous physical presence in section 2441a) applications in 
thea or1g!.n.l sec1:ion H.P.. 2202. :section 309(c)(5). and S 1664. 
section 244 (a) (2) (~); rejected the' language. in the Senate bill 
limiting the interruption of continuous phYGical presence to cases 
J.nitisted after the enactment of the IIRlAA; and sddad the "befor.e, 
on, or. after" language to section 309 (cl (5) • Consequently. it is 
clear that, pursuant to sections 240A(d) (1) and 309 (c) (5). the 
interruption of continuous physical presence applies to all 
cancellation of removal applications. regardless of how and wh .. n 
they wen initiated. and does not apply to suspension of deportati.on 
cases remaining in deportation proceedings. The applicability to 
suspansion of deportation applications was deleted and the section 
239(a) limitation was retained. 

The interpretation above is .further supported by the Joint 
Explanatory Statement. It explains that "(election 240A(d) providee 
that the .period of continuous residence or phySical presence ends 
when en alien is served a notice to appear under section 239(8) (foT. 
the commencement of removal proceedings under section 240)." Joint 
&xplanatory Statement. supra. S 240~(d). The very next para9raph 
fu~ther explains that the section 240~(e) limitation on the number 
of grants per fisc.l year applies to both cancellation of removal 
and suspension of deportation. lQ. § 240A(e). This specificity 
indicates that Congress w~s knowingly referrinq to both forms of 
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reliaf distinctively and refute8 the majority's aSGertion that an 
Order to Show Cau5~ and a notice to appear under section' 239(8) were 
synonymous terms wl.th no substantive difference. Th~ leqislstl.ve 
history stetes that the rules under section 240Ald) (1) regarding 
continuing physical presence applied as a critedon of ell.gibill.ty 
for cancellation of removal. ~ § 309. It also states that the' 
reforms end bthe accrual of time-in- residence on the date an alien 
is plaC4d into r~moval proceedings." H.R. Rep. No. 104-879 (1997), 
aYAilAble in 1997 WL 9288. Finally, the committee specified, when 
discussing the purpose of section 309 Ic), ,that it was intended to 
retain jurisdiction over eases pending when the IIRlRA Was enacted, 
further suggesting its jurisdictional nature that did not eff.ect 
!Iub8tanti ve changes on eligibility for relief absent a specific 
directive to that effect elsewhere in IIRlRA. Joint Explan~tory 
Statement, SUprA, § 309. 

The lIIajority's contention that its "natural rClading" of the 
"tBtutory I.angullge is consistent with the legislatl.V'e int,.nt ~to 
terminatCl ,immedhtely the accrual of time for suspen:oion 
eligibility" is illogical. SuCh an immediate termination of accrual 
time is more consistClnt with a prospecl:iV'e appliclltion of the 
interruption of physical presence rule. Similarly, the majority's 
argument that the immiqration reforms were lIIot'l.vated by a desire to 
remOve the incentive for aliens to prolong their cases by ending the 
accrual of time for sUl!pension h also more consistent with a 
prospective application. How can you dissuade someone from doing 
something already done? 

The majority's assertion that the reconciliation effected by 
Conference Committee was between two bills prescribing the 
intClrruption of continuous physical presence in suspension cases 
begs the question. SeCtion 3091c) (5) of the House bill, H.R. 2202, 
as passed on March 8, 1996, had already del.eted the operative 
language i1)terrupting physl.cal in determining el.l.qibility for 
3uspension of deportation, and the interruption WIIS descrl.bed only 
as appl.icable as a criterion for cancallAtion of removal. The 
recession by the Senate to the lanquage of sQction 309 in the House 
bill thereby e11llll.nated the last remaining operAtl.ve language which 
would apply the interruption of physical presence in suspension of 
deportation determinations. 

Sections 3091c) (1) (A) and IB) of the IIRlRA explicitly state that 
regardinq aliens already in proc~edings as of its effective date 
Il\pril. 1, 1997). its provisions do not apply and the proceedings 
~ha11 continue to be conductCld without reqard to such amendments, 
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except as co the limited classes of cases described in $ubsection 
(c). This language further suggests that as to aliens already in 
proceedings the provisions should be construed narrowly in 
accordance with the traditional rules of statutory interpretation. 
I do not question the power of our government to repeal the rights 
of sliens whose applications to remain here are pending. However, 
such a repeal must be clearly expressed in the statute an'd not 
discerned fr~ irrelevant implications inconsistent with the 
3t.tutory lanquage and its legislative history. Matter of Gtjnbe~q, 
20 I&N Dec. 911, 912-13 (BIA 1994). and cases cited therein; lA 
Sinqer.. :!IIpra, §§ 23.09, 23.10. 

If the words "under section 239 (a) H were mistaken surpluGage they 
could hsva easily been delated when Congr'us corrected section 
309(c) (1) in the Extension of Stay in the United States tor Nurses 
Act. Pub. L. No. 104-302, 110 Stat. 3656 (1996).J Congr.ess did not. 
and we should not by administrative fiat· effectively deprive 
eligl.bla aliens of their rights to be heard on their suspension 

• Instead, Representative Lamar Smith, Chairman of the Subcommittee 
on Immigration and Clal.l1Is of the Rouse Judiciary Committee,' and the 
lead author of the IIRlRA, reaffirmed the Joint Explanatory 
Statement as an accurate reflection of the views of the Mouse ·of 
Representatives and Senate conferees as to the interpretation of the 
IIRlRA section 309 transitional rules. ~ 142' Conq. Rec. H12293-0l 
(daily ed. Oct. 4, 1996), available in 1996 WL 565773; .IO.f. 2A 

·.Singer. ~, § 48.14. 
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applications by imposin9 the inapplicable interruption rule. The 
majority takes the curious position that it need not rely on the 
l~nguage of the statute nor its legislative history, and that it 
cannot accept the reasoning of all the courts that have intsrpreted 
the ItRIRA since it waa enacted.' I diss'l.nt from such an unduly 
expansive view of our authority under 8 C.r.R. § 3.1(d) (1996). 

u .. .f. 'L ~~ ;.4.-
Gustavo D. Villa liu 

Board MlIlIIber 

PISSENTING OPINION: Lory D. Rosenber9, Board Member 

1 respectfully dissent. 

r. join the well-reasoned dissents of my colleagues John 
Guendelsberger and Gustavo Villageliu. each of whom thoughtfully and 
correctly interprets the st. tutory language and legislative history 
to favor treating .section 309 (c) 15) of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996, enacted a8 OJ.vision 
C of the Departments of CO/IIIIIerce, JusticG. and Stat .. , and the 
Judic.1.sry Appropriations Act for 1991, Pub. L. No. 104-208. l.lO 
Stat. 3009. _ I~IIRIRA"l, as a prospective rule of transitl.on, 
applicable only afte~ April 1, 1991, in app~opriate cases. As 
the1r opinions articulate, principles of statutory interpretation 
and controlling law warrant our reaching a conclusion other than the 
one adopted by the majority in this closely. split decision. 

Although the majority may seek to cloak its argumant within the 
premise that the language interpreted here is plain, obviously i1: is 

The majority uses the deleud operative language of the original. 
section 309 (cl,c5) introduced on August 4, 1995. a" evidence of 
legislatj.ve intent ·that th'! interrupti.on of continuous physical. 
pr.esence applies automatically to all Orders to Show Cause. To the 
contrary, such deleted text should be t~eated as evidence that 
Congress did not intend its applicability. 2A Singer, suprl, §§ 
48.04,48.18. 

31 

P.19 



FROM DoJ EolR TO 92025149077 

Interim Decision .3309 

Jgrdan y. De G"gTg .. , 341 U.S. 223 (1951) '(ctquating depol:taUon with 
3 sentence to life in exile); Nq Fpnq Ho V. Whit" 259 U.S. 216 
(1922) (descr.ibJ.ng deportation as Ikl.n to the los" of p"ope"ty 01: 

life or all that makes life worth living). 

Given theee harsh consequences, when faced with a choice between 
two reading:; of a d"portation-relatedprovision, the courts and, 
Imtil now, this Boa"d have relied upon the sound principle that we 
"esolve doubts in statutory construction in tavo" of the alian. ~ 
Y. Cardgzo-Eonn'ce, .IJU2.ti.; Bather y Gp"nZa]SUj, 341 U.S. 631, 642 
(1954) I Egog How Ton y. Ph"laft, aupra, "at 10; INS V, Errico, 385 
U.S. 214 (1966); H"t:l:!![ of Tiwari, 19 I&N Dec. 975, BBl (B11\ 1.989). 

Con,.ress has not legislated away the long-eccepted canon of 
construction that ambiguities in depo"tation statutes a"e to be 
constl:ued in favol: of the alien. ll.nd this is not an inVitation to 
do so, as any such at~e",pt would be likely to claah with the due 
process clause of the Fifth Amendment of th(J United. States 
Constitution. This critical canon also is known as the "rule of 
lenity." A.s a practical matte", it means that in deportation 
matters, when the law is less than clear, the benefit at the dOUbt 
goes to the noncitizen. 

My cOlle.guea in the majority, whom I am certain &1:8 well aware of 
this canon. nonetheless have chOSOln to ovel:look it in f'Jvol: of 
acceding to what they apparently view;'as the harsh, anti-alien 
le,.islative intent of the statute, manditing and supporting their 
conclusion. I do not suggest that they harbo" any ill wil.l towards 
noncitizens. I s1/llply am forced to conclude that J.n their opinJ.on 
today, they communicate the message that. sttel: the IIRlRA, the 
benefit of the doubt has been tu"nOld on its head. Like Al.ice in 
Tb:9uqh the lepak'oR Glass, what was the~:bl!nef1t of the doubt, now 
hu become, the doubt that any alien should receive a benef.j.t. 

I dissent from such an interpl:etat10n.· 
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not. Theol'Gtically, whlln' the language is plain. we are to give 
effact to the intllnt of Congress by giving the words used their 
ordinary meaninq_ CbeyrgD. tJ SeA.« Inc; y. Natural ResQUrces 
Patens., CoupSH. Inc •• 467 U.S. 837. 843-44 (1984); Matter Of 
~, Interim Decision 3290 (eIA 1996) (s~ating that when statutory 
language is plain that is the end of the inqu1ry). 

Chevron, U.S.A, , Inc y. Natural ResQurces PefRos, COynSi 1, IoS" 
s!lpra. teaches th'lt when Congress has not spoken plainly. and in 
that way ended the inquiry, legislative history may be 
determinative. ~ at 843-44. It is also true that even in 
determining the plain meaning of the words in a statute. and thereby 
the intent of Congress. WII may look to legislative histo.ry. INS v. 
CardQea-Fgps@ca, 481 u.S. 421 (19B7). 

In. either case, reliance· on legislative history does not IIIean that 
an agency can properly rely on statements that may have been made by 
individual legislat.ors to the media or even offered as indJ.vidua1 
points of view on the floor of Congress. What may have been 
intended by one supporter of en enactment may not at all be the 
reason which prompted the vote of another supporter. Certainly. 
consideration of legislative intent dOGS not mean 9ivin<; wel.ght to 
what an individual adjudicator may perceive as being Congress' 
intent. 

Furthermore. we conduct our interpretation of statutory language 
mindful of the csnons of construction. To my knowl.edge. Congress 
has not yet overridden the holdings of many venerable Justices of 
the Supreme Court who have noted thae deportation is a harsh result. 
similar to exile. Bridges V, NixAA, 326 u.S. 135, lS4 (1945) 
(stati.ng that deportation "visits a great hardship on the indivJ.dual 
and deprives him of the right to stay and live and work in this land 
of freedom") I see 81:10 FoDq Haw Tap y, Phelan, 333 U.S. 6 (1948) 
(recognizing that deportation 1s the equivalent of banishment); 
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March 12, 1997 

MEMORANDUM FOR THE VICE PRESIDENT 

FROM: Stephen Warnath 

SUbject: Immigration Update 

NEW DEPORTATION RULES: Beginning April 1st, the federal government will be able to 
deport people easier and faster. On that date, new deportation rules in the immigration bill that 
the President signed last fall go into effect. This is causing growing anxiety -- fueled by rumor 
and misinformation -- in many communities in California and elsewhere of INS enforcement 
sweeps and mass deportations. Because many families in these communities are a mix of citizen, 
legal immigrant and undocumented, there are fears that families soon may be split by the 
deportation of a father or mother, husband or wife, son or daughter. 

In sum, the new law streamlines the deportation process and makes it much more difficult to 
obtain relief from deportation due to hardship. Even some who satisfy the higher hardship 
standard to qualify for waiver or "suspension" of deportation may be deported because Congress 
imposed an annual cap of 4,000 -- a level that almost has been reached already this year. 
In addition to increasing the likelihood of deportation for illegal immigrants, the law adds to the 
list of crimes for which a legal immigrant may be deported. The rules for obtaining asylum also 
will change. Beginning April 1 st, a person will lose his or her right to claim asylum -- regardless 
of the validity of the claim off ear of persecution -- if the claim is not filed within one year. Due 
to the rigor of the new standards, some individuals are turning themselves in at INS offices now 
in hopes of having the pre-April 1 st rules applied to them. 

Recently, newspaper articles began reporting about some legal immigrants who lead productive, 
law-abiding lives while quietly raising their families who will face deportation because they 
engaged in an isolated and relatively minor violation of the law long ago. This is basically correct. 
There is no sugarcoating the effect of the new law; It will increase and accelerate cases of 
deportation and it will cause some hardship. 

ADMINISTRATION POLICY: It continues to be the Administration's policy to seek to 
remove from the United States those who should be deported. This Administration removed 
record numbers of criminal and other deportable aliens last year. At the same time, we recognize 
that cases of extreme personal hardship do exist and these cases must be treated fairly and 
equitably under the new law. The Administration is reviewing the implications of the 4,000 
annual cap on hardship waivers. The Department of Justice has sought to reassure communities 
that there will not be enforcement sweeps or mass deportations as a result of changes in the law. 
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Leanne A. Shimabukuro 05/16/97 04:43:02 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: . Laura Emmett/WHO/EOP, Jose Cerda IIIIOPD/EOP 
Subject: suspension of deportation 

1. I'm faxing over a draft of the INS/DOJ informal options memo. DOJ is sending over a version 
with more legislative input later today. I'll fax that as soon as I get it. 

2. We should try to meet briefly with Rob Malley on Monday to discuss how we want to revise the 
options memo. At the meeting, we should decide a timeframe revising the memo and at what point 
we want to call our first working group meeting. I've already received input from both Rob and 
Steve about who we should invite. 

3. Rob has received a meeting request on the suspension issue by some outside groups and 
immigration lawyers. He wanted to run it by us to see if we wanted to be in on it or he should hold 
them off entirely for now. He did tell them that if we met at all, we would just be listening to their 
concerns, not commenting on the Administration's policy. He would like to hear from us ASAP on 
whether to hold such a meeting. 

4. I have a better understanding of the litigation on suspension that was in the papers the other 
day. Main issue: how INS is counting immigrants' length of residency in the US to determine 
whether they are able to meet the 7 0 year residenc threshold for the hards' exception. Let's 
discuss t IS at greater length. 

5. Have a good weekend! 
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I'Clinton's 
'trip leaves,' 
promises 
to keep 

: I City, where Mr. Clinton began hiS ' 
, trip. since Jimmy Carter. , ' 
I 'I:ocal news media have'covered 
: the president and first lildyHillarY 'I Rodham Clinton like royalty, 

breathlessly reporting their every 
word and liction. Costa Rican tele
vision covered virtually his 'entire 
visit liVe until' the 'moment Air 
Force One departed San Jose air
port and disappeared into the 
clouds, , ' 

Yesterday, Mr. Clinton 'was no
where to be seen. -The president, 

B h ,. d '·t who has appeared tired and stiff ut e cant 0 I; I, during much of the trip, spent the 

Wl·thO' ut ConOTiess ,~~~:~~~~~:-ri:b 
, £"0'", couple, Sir Anthony. and, Lady 

" ',! BIimford, who offered It to the first 
By Warren p, Strobe! & I' , ' ' couple whil~ they."""" away:,' , 
"." ..... """'"TIMES The 'president, still DUl'SlIIg a , 

, 'bum knee, did not leave the man-
BRIDGETOWN, Barbados', - sian, called Heron B'ay, with its 

President Clinton promised more acres of blooming trees, and a pool 
banana sales fur worried Carib- and stone cablina guarded by stat-
bean countries. He promisedjit- ues carved into cherubs. ' 
tery Central American countries On Saturday, Jamaican Prime 
fewer, US. deportations of imJnj- Minister P.J. Patterson, whose 
grants. He promised more trade views'are often at odds with Wash
pacts, more cooperation and more ington's, seemed grateful ,fur Mr. 
respect " Clinton's presence atthe SII\IlIllit 
'But Mr. Clinton, who today '''In the closest of families, diffi

w(aps up a weeklong swing cultiesareboundtoarise:'hessid,' 
through Latin America and the Ce- adding ,thst to resolve them "they 
ribbean, won't know until he gets must have the capacity from time 
back to Washington and deals With to time to meet within the bosom of 
Congress whether his policy to- the fanilly." 
ward the region is more thlm just Like the declarations he and his 
promises. , counterparts .' Signed earlier· in . 

The president and his delega- Mexico City and San Jose, the doc- ' 
tion, who visited Mexico, Costa ' ument Mr. Clinton and the Carib
Rica and Barbados, were full of: bean leaders agreed to Thursday is 

, soothing words designed to as- mostly a pledge of future intO!lt 
suage resentments among Wash- The United States agreed to try 
ington's southern neighbors thst to, resolve, the banana dispute" 
range from anger over unilateral which involveS. a successful US. 
U,S. actions to bruised fee~ of appeal to the worid 'Ihlde Organic 
neglect. zation against a European Union 

system of licensing thst favors 
see TRIP, page AlB Carribean bananas. Washington 
-- ' ','--- --'--~ doesn't oppose preferential treat-

TRIP " ment fur the Caribbeans, but ar-
, , gued thst the EU system amounted 

Fro;" e Al ,,' I l\l quotas on the Uni~d States and 
HereIKt! the Caribbean, for ex- "Ceritriif~erica: -.--,----

8!l)ple, its sma1l island economies ' If thst disP.ute will require ,fu-
bave beea badly hurt by the 1993 ture talks' With the Euro.peans, 
Nortb American Free Trade many of Mr. Clinton's pronuses on 
Agreement (NAFTA), which giVes ~ti~n - the subject ion 
Mexican andeanadian products which ,reglonalleaders ,were the 
preferred access to the buge U.S. most emotional-:- will require ne-
market gotiations with Congress. ~' _' __ --', 

At a meeting with'1S ~bean In San Jose, Mr.' CliDton' an-
leaders Saturday, t1!e preSIdent an- ,nounced thsl he will delay imple-
nounced that he will seek .Ie~a- mentation of a provision in the new 
non from Congress thst will ehm- immigratiOI1 law that could have 
Ina,te'tarlffs on 'a range of theetfectofforcingnearly3oo,OOO 
Canbbean products, at a cost of Central American immigrants 
523 billion to the u.s. 1i"easury. ' from the 1980s back home. That 

It was less than the full "NAFTA gives him until Oct 1 to persuade 
parity" that his hosts wanted, and Congress to change the provision. 
Mr, Clinton, challenged by, a re- A '. ' 
porter, acknowledged that be was . tone poillt Saturday, the pre~-
Simply making a promise. "I think Ident argued thst he 'could avoid 
that everyone understands,' and I what leaders .bere ~ most -
made it clear in our meetings thst ' mass deportauons - Without law
ali I could do was ask the Co"g.ess ' makers' assent. "I dOll't agree.we 
for its support," he said. . n~ed COngreSSIOnal. cool?eration 

One Of, the Carib, bean's chief ex' there, altl!0ugh I ,believe, 1t's,:J' nports is apparel, and US. manufac- sistent With what Congress m
turers may put up a stiff fight tended when they passed the law,", ' 

,agilinsl giving foreign products he said. ' , 
eaSier access to American stores. But Mr. Clinton will need - ' "It's not going to be a simple is-· gress' approval to' negotiate new 
sue, but he made' a verY strong free-trade agreements, as ,he ( 
statement thst he's going to pursue promised to do in an address in , 
it:' said White House spokesman Mexico City, The issue of giving 
David Johnson. 'the president '''fast-track'' negoti-

On a. diplomatic and symbOlic ating authority already, is caught 
, level, Mr. Clinton's trip appears to 'up in jostling among his own party 

have been a success. Simply byap- for the ,Democratic presidential ( 
pearing in places where presi- nomination in the year 2000. 
dents rarely tread, he sen!' a strong With ilttle'money and uncertain 

, Signal of U.S, engagement to r~- support at home for grand initia-
glens worned about Washington. tives, Mr .. Clinton this week doled 
attention sp~. . .. ... out a series of small policy an •. 

.. The Carnbean sunmut was the, nouncements, just like he did on : 
first m the re/p0n ever ~ttended by the campaign trail last year. , ' 
a U.S. preSIdent. H.ls summIt . . . .. . . 
Thursday in San Jose, Costa Rica, For MOXICO, It was 56 ,million to : 
with the leaders of Central Amer- hel'p train a new, and hopefully less ' 
iea and the Dominican Republic corrupt, corps. of ~ agents. For ' 
was the first such meeting since ' Central Amenca, It was the estab
the Johnson administration. No lishment of a regional 'center to 
president had stopped in Mexico professionalize the nations' police ' 

forces. For the Caribbean, it was 
surplus aircraft and Coast Guard 
cutters to belp catch nai-cotics traf
fickerS., ' 
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